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THE REVISION OF THE CODE 


REVISION of the Codex is a major undertaking for 

which the Sovereign Pontiff has exclusive competence. 

He is to say if and how and when it shall be done. As 

of now, it is known only that on January 25, 1959, the Holy 

Father, Pope John XXIII, expressed the intention of having 

the Codex brought up to date. The purpose of the present 

study is simply to discuss, after a few words about the Code in 

general, what might well be the nature and scope of such a 
revision. 


THE Codex Iuris Canonici 


On Pentecost Sunday, May 27, 1917, with the constitution 
Providentissima Mater Ecclesia, Benedict XV promulgated 
the Code of Canon Law for the Latin Church, giving it force 
of law for the entire Church and making it actually binding 
on Pentecost of the following year, May 19, 1918. It seems 
that a final complete copy of the Code was not yet ready on 
the day of its promulgation. As a matter of fact, the Codex 
luris Canonici appeared for the first time in a special issue of 
the Acta Apostolicae Sedis of June 28, 1917. That same day 
it was solemnly presented to His Holiness. 

The original and authentic edition of June 28 included: the 
constitution of promulgation, the profession of faith of Pius 
IV with the additions ordered by Pius IX, the Code (com- 
prising 2414 canons), eight documents (marked with roman 
numerals), and the table of contents—521 pages in all. 

On December 31, 1917, the Acta published a supplement to 
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the original edition of the Code. The supplement comprised: 
a list of errata and relative corrections, the text of the motu 
proprio Cum iuris canonici (dated September 15, 1917) by 
which Benedict XV established a Commission of Cardinals for 
the authentic interpretation of the Code, and an index fur- 
nished by Cardinal Gasparri. 

The volume of the Codex published soon thereafter by the 
Vatican Press included (in addition to what was contained 
in the authentic and original edition, with the corrections duly 
inserted, the motu proprio Cum iuris canonici, and the index) 
a preface by Cardinal Gasparri.'' To some editions the foot- 
notes furnished by Cardinal Gasparri were also added.? 

Later, the edition of the volume containing the Code was 
somewhat modified by the addition (as Document IX) of 
Pius XI’s motu proprio Cum proxime, of March 1, 1922. 

A newly revised edition of the Code was published by the 
Vatican Press in 1948. This new edition, reprinted several 
times since, states at the very beginning: 


Our Most Holy Father Pius XII having promulgated the new 
Apostolic Constitution De Sede Apostolica vacante et de Ro- 
mani Pontificis electione, which was published on the feast of 
the Immaculate Conception, in the year 1945, the same new 
constitution of Pope Pius XII is here published in place of 
documents nos. I, II, III, and IX; and to this new constitution 
are to be applied the canons that make mention of the Apos- 
tolic Constitution of Pius X Vacante Sede Apostolica of De- 
cember 25, 1904.3 


1Jn it, the Cardinal recounts briefly the history of canon law and, espe- 
cially, the work of codification begun by order of St. Pius X and brought to 
completion under the brilliant leadership of Gasparri himself. The same 
Cardinal, in a more detailed but less formal manner, told the story of the 
codification in a speech he delivered, almost on the eve of his death, at the 
International Juridical Congress in Rome (1934); cf. Acta congressus iuridici 
internationalis (Rome, 1935), IV, 1-10. 


2¥For a short but sharp appraisal of these footnotes, cf. R. Naz (editor), 
Traité de droit canonique (4 vols., Paris, 1948-1949), I, 58. Of course, the 
footnotes as well as the preface and the alphabetical index are private works. 
On the other hand, there is no doubt that the documents attached to the 
Code vim legis verae et universalis obtinent; cf. Maroto, Institutiones Iuris 
Canonici (2 vols., Madrid, 1919), I, 156. 


8 Translation ours. 
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Therefore, the latest editions of the Code are accompanied 
by Gasparri’s preface, Benedict XV’s constitution and motu 
proprio, the profession of faith, and the table of contents at 
its beginning, and by six documents at the end instead of the 
nine that appeared at the end of preceding editions. 

In the Code itself, that is, in the 2414 canons, no changes 
have as yet been made since the first edition published by the 
Vatican Press. Yet, as is well known, numerous new laws and 
decrees have appeared in the Acta Apostolicae Sedis since 
1917; and Benedict XV’s motu proprio Cum iuris canonici 
had given instructions for inserting in the Code, without ever 
changing the order of the original canons, whatever new legis- 
lation would be issued in the years to follow for the universal 
Church.‘ 

The Code exceeded the fondest hopes entertained during 
its preparation. It was greeted with the unanimous praises of 
both Catholics and non-Catholics. It deserved them fully, 
even though it was not without some defects and imperfec- 
tions.» The late Cardinal Faulhaber has said, rightly and 

+ This is the method ordered by Benedict XV: “If in the course of time 
the good of the Church should require that a new general decree be drawn 
up, the respective Sacred Congregation shall draft it. Should the decree not 
be in conformity with the prescriptions of the Code, the Sacred Congrega- 
tion shall inform the Pope of the discrepancy. Once approved by the Pope, 
the decree is to be presented by the Sacred Congregation to the Commis- 
sion for the interpretation of the Code, whose duty it then becomes to draft 
a canon or canons according to the decree. If the decree is contrary to the 
Code, the Commission shall indicate to which law of the Code the new law 
is to be added. If the decree deals with a point about which there is no 
mention in the Code, the Commission shall decide at what place the new 
canon or the new canons are to be inserted in the Code; in which case, the 
number of the preceding canon is maintained with the addition of bis, ter, 


ete., so that no canon loses its place and the numbering is not changed in any 
way ” (translation ours). 


5 Some of these will be mentioned in the course of this article. For others, 
see Van Hove, Prolegomena (Mechlin-Rome, 1928), pp. 32, 344, 345. Van 
Hove, however, justly refutes some of the criticisms. Thus, for instance, 
against those who disapproved of it, he justifies the inclusion of the sacra- 
ments in the section de rebus, by referring critics to the definition given of 
res in can. 726. Likewise, he defends the exhortatory form found in some 
canons (e.g. 134, 348, § 2, 744, 790, 862 and 866), for frequently, he says, the 
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beautifully, that the Code rises before our admiring eyes like 
a splendid cathedral of the spirit, worthy to take its place 
alongside the marble cathedrals of the Middle Ages. 


THE REVISION OF THE CODE 


A revision of the Code may verge on one or several or, more 
probably, on all of the following points. 

1. It may aim at rendering the Codez clearer and more un- 
derstandable by means of such technical changes as polishing 
the language of the text, modifying it when correctness or pre- 
cision requires, and ridding it of inconsistencies in termi- 
nology. 

2. The revision may be more substantial. It may consist in 
solving doubts as to the meaning of this or that law by adding 
pertinent explanations and clarifying provisions to the exist- 
ing canons. Some solutions, the interpretationes authenticae 
of the Pontifical Commission for the Interpretation of the 
Code, which are already part of the existing law, need simply 
be incorporated in the Codex. Other solutions may be found 
in the common interpretation of the canonists (interpretatio 
doctrinalis unanimis or quasi unanimis) and in ecclesiastical 
jurisprudence, administrative and judicial. Again, a needed 
clarification may be sought in the parallel legislation for the 
Oriental Church. If doubts remain, the solution of which is 
vital to an effective system of law, the legislator may draw on 
relevant suggestions of the hierarchy, the Roman Curia, the 
universities, and approved authors. 


use of the subjunctive is equivalent to the imperative and, even when not, 
it may result in some juridic effect, since in certain cases the legislator al- 
lows the local ordinary to command what the Code merely recommends; 
ibid., pp. 344, 345. On the entire question of obligatoriness as an essential 
note of canon law and on how to explain the inclusion in the Code of canons 
seemingly non-obligatory, cf. Ciprotti, Lezioni di Diritto Canonico (Padua, 
1943), nos. 34, 35. More specifically, on whether ecclesiastical norms should 
be limited strictly to a series of rigid precepts or whether they should con- 
tain also exhortations, advice, and warnings, see Lio, “ Metodologia giuridica 
e costituzioni del Sinodo di Roma,” L’Osservatore Romano, Jan. 31, 1960. 
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3. A revision may have another purpose: the incorporation 
(into the Code) of the laws issued by the Holy See since its 
promulgation in 1917—those laws, of course, that still remain 
in force. This would necessitate inserting entirely new 
canons and amending or revoking some of the old. 

4, Finally, a revision of the Codex may be of such sweeping 
proportions as to include the incorporation of completely new 
laws into the body of Church law and a certain reordering of 
the legislation to make its plan more systematic and its pre- 
scriptions more strictly juridical: a streamlining, so to speak, 
of some parts and, consequently, a dropping of others that are 
outdated, cumbersome, or even preposterous. 


A. TECHNICAL CHANGES 


(1) The Code has been duly praised for the simplicity and 
clarity of its language.’ At times, however, simplicity seems 
to have been sought at the expense of even a minimum of 
elegance. Likewise, certain expressions may be clear, par- 
ticularly to readers whose native tongue is one of the romance 
languages, but they are too colloquial and plain. Such are, 
among others, the following: statim locum habet princi- 
pium;* reus ... semper habere debet advocatum; ® advocatus 
... habeat necesse est . . . commissionem.*® 


6 Some regulations and instructions issued after the promulgation of the Code 
are no longer in force. For instance, many of the regulations contained in the 
apostolic constitution Christus Dominus of January 6, 1953 (“On the Disci- 
pline to be observed regarding the Eucharistic fast,” AAS, XLV [1953], 15) 
have been superseded by the motu proprio Sacram Communionem of March 
19, 1957 (AAS, XLIX [1957], 147). 


7“ 


Sermo latinus Codicis est simplex simul et nitidus et dignus sacrarum 
maiestate legum in iure Romano expressa tam feliciter, ut exoptavit lex 
propria data consultoribus et collaboratoribus. Sermonis varietas probat di- 
versis redactoribus munus fuisse commissum forma definitiva schemata con- 
scribendi.”—Van Hove, op. cit., p. 345. But the fact of so many editors, each 
assigned the drafting of a part of the text, explains, to a degree at least, the 
principal criticism that has been leveled at the Code—the inconsistency and 
lack of uniformity in its juridical terminology. 


8 Can. 1725, 5°. 
9Can. 1655, $1. 
10 Can. 1661. 
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Here and there one notices the use of Italian words (e.g., 
confrontare™*), of words not in the Latin vocabulary (e.g., 
contestes '*), and of expressions not accepted in good Latin 
(e.g., coniugicidium patravit * and punitionibus educativis ... 
corrigantur,* which Ciprotti would replace with suwm con- 
tugem occidit and punitionibus emendatoriis corrigantur *), 

(2) Ciprotti also speaks of grammatical and syntactical er- 
rors in the Codex. He suggests, for example, the substitution 
of eum potissimum in finem for eo potissimum fine; '® quam 
laict for prae laicis;*" ture ordinario for de iure ordinario; %* 
aliquod ex delictis . . . de quibus for aliquod delictum . . . de 
quibus; *° poenam omnium gravissimam for poenam omnium 
graviorem.”° 

(3) There are canons in which precision dictates modifica- 
tions. In canon 1139, § 2, matrimonium ... contractum cum 
impedimento iuris naturalis vel divini would more accurately 
be phrased . . . cum impedimento iuris divini sive naturalis 
sive positivi (which is the phrasing used in canon 6, 6°). 
Coniuges should replace uxores in canon 600, 3°. Canon 2186, 
§ 2, states: suspensio ex informata conscientia adhibere non 
licet, si Ordinarius potest sine gravi incommodo ad iuris 
normam ... procedere. Strictly speaking, even while inflict- 
ing a suspension of this kind, the Ordinary proceeds ad 
normam wuris. A rewording might read: st Ordinarius sine 
gravi incommodo ad normam aliarum iuris provisionum po- 
test procedere. 


11 Can. 1772, § 2. 
12 Can. 1789, 4°. 
13 Can. 1075, 2°. 
14 Can. 2230. 


15 Ciprotti, Observaciones al texto del Codex Iuris Canonici (Salamanca, 
1950), p. 166. 


16 Can. 1188, § 1. 
17 Can. 124. 


18 Can. 187, § 2. 
19 Can. 2354, § 2. 
20 Can. 2224, § 2. 
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(4) The Codex has also come under criticism for some lack 
of consistency in terminology. Take the terms ius canonicum 
and ius ecclesiasticum. At times the former is employed to 
signify the whole body of canon law, inclusive of divine law, 
both natural and positive (praescripta .. . iuris tam canonici 
quam civilis ** and in iure canonico doctores **), and the latter 
(ius ecclesiasticum) to indicate the body of laws made by the 
Church, exclusive of cus divinum.”* But this sharp distinction 
is dropped in canons 1016, 1529, 2195. Faleo remarks that the 
distinction between lex and ius is not consistently observed, as 
the comparison of canons 13, 28, 145, § 2, and 950 proves.” 
A similar lack of definiteness is found in the use of the word 
censura in canon 87. In this context, the term seems to in- 
clude any ecclesiastical penalty that in any way limits the 
rights of Christians; hence it cannot be understood to mean 
only medicinal penalties. But canon 2241, $1, expressly de- 
fines censura as a medicinal penalty. The expression violentas 
manus ... iniecerit of canon 2348, § 1, also seems inappropri- 
ate. It would be better, for consistency and clarity, to use the 
expression found in canon 119: realem iniuriam . . . intulerit, 
or an equivalent one. 

(5) Throughout the Code (at times in the same canon), one 
notes the use of various terms for one and the same concept. 
This lack of uniformity is regrettable in matters of law, where 
the possibility of confusion and ambiguity must be kept at a 
minimum. Examples of such useless and often dangerous di- 
versity in terminology are numerous. Four terms are used 
indiscriminately for the concept “ ecclesiastical authority ” in 
canons 25, 99, 1146, 1160, and 1356. Similarly, “ juridic per- 
son” is termed persona moralis in canons 100, § 1, 1497, §1, 


21 Can. 1523, 2°. 
“2 Can. 1573, $4. 
23 Cf. can. 27, $1, and 727. 


24Falco, Introduzione allo studio del “Codex Iuris Canonici” (Turin, 
1925), p. 42. For another instance of inconsistency, ef. can. 331, $1, and 1015, 
$3 (concerning matrimonium legitimum). 
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1500, 1501, 1544, §1; persona iuridica in canons 687, 1489, 
§ 1; corpus morale in canon 2255, § 2, and ens iuridicum in 
canon 1409.*% Falco further notes the use of irritus, nullus, 
and invalidus for one concept.2®° Renuntiatio, dimissio, and 
resignatio are another such example.*’ To these, Ciprotti *® 
adds: accusatus, imputatus, reus; actio criminalis and actio 
poenalis; and excludere, removere, arcere, prohibere ab acti- 
bus legitimis ecclesiasticis. He suggests that in each instance 
the first form be used exclusively.”® 


B. SoLuTion or Dousts 


Of course, hesitation and difficulties will remain with the 
best of codes. No system of law, however perfect, will ever 
dispel all doubts as to meaning and interpretation in every 
case and circumstance. This is just as well, since without ob- 
scurities to clarify and problems to resolve, the progress of the 
science of canon law would be impaired if not arrested. Some 
doubts, however, should be definitely solved, for the good of 
all concerned. A revision of the Codex may properly and 
profitably have this also for its aim. 

(1) A number of points in the law have been authorita- 
tively clarified by the Pontifical Commission for the Authen- 
tic Interpretation of the Code and by the Roman congrega- 

25 Even this varied terminology is an improvement on that employed prior 
to the Code. The following are some typical expressions for juridic person 
then in current use: res incorporalis, corpus fictum, corpus imaginarium, 
corpus mysticum, corpus repraesentatum, corpus intellectuale, ens fictum, 
persona ficta, persona ficta et repraesentata, persona improprie dicta, quid 


inanimatum; ef. Gierke, Das deutsche Genossenschaftsrecht (Berlin, 1913), 
III, 425-436. 


26 Cf. can. 150, 165, 166. 

27 Cf. can. 183, § 1, 1484, and 2400. 

28 Op. cit., p. 195. 

29In regard to deficiencies and defects in the Code and suggestions for their 
correction, confer—in addition to Van Hove, Ciprotti, and Faleo—Bernareggi, 
Metodi e sistemi delle antiche collezioni e del nuovo Codice di diritto 
canonico (Monza, 1919); Késtler, Wérterbuch zum Codez i.c. (Munich, 1928) ; 


Lauer, Index verborum Codicis iuris canonici (Vatican City, 1941); and 
Morsdorf, Die Rechtssprache des Codex I. C. (Paderborn, 1937). 
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tions. Their replies, interpretations, instructions, and decrees, 
already in force for the universal Church, have yet to be in- 
corporated in the Codex. It seems that a revision would, as 
a matter of course, call for their insertion in the respective law 
or canon. A cursory glance at Bouscaren’s four-volume 
Canon Law Digest or at any commentary on the Code reveals 
their multiplicity. To cite a few: 

Canon 81 cannot be invoked if the apostolic delegate can be 
contacted.*° 

Affinity contracted in infidelity becomes an impediment for 
marriages entered into after the baptism even of only one 
party (can. 97). 

Precedence among suffragan bishops in the provincial coun- 
cil and other provincial meetings is to be determined from the 
day of proclamation or election, not from the day of promo- 
tion to the suffragan see (can. 106, 3°).*” 

Religious who are pastors or vicars with the care of souls 
are not obliged to undergo the examination before the ordi- 
nary or his delegate prescribed in canon 130, § 1, if they have 
undergone the examination before their religious superior or 
his delegate required by canon 590; otherwise recourse must 
be had to the Sacred Congregation for Religious.** 

The confession of women religious to the occasional con- 
fessor may be made, in addition to the places specified in 
canon 522, in any place legitimately designated for the con- 
fessions of women ** even for a single instance (per modum 

30 Code Commission, June 26, 1947 (AAS, XXXIX [1947], 374; Bouscaren; 
Canon Law Digest, III, 56). See the Oriental Code (on Matrimony), can. 


35, § 4, limiting the use of canon 81 to cases in which the apostolic delegate 
can be reached only with difficulty. 


31 Reply, Holy Office, Jan. 31, 1957 (AAS, XLIX [1957], 77; Bouscaren, op. 
cit., IV, 89). 


32 Code Commission, Nov. 10, 1925 (AAS, XVII [1925], 582; Bouscaren, op. 
cit., I, 88). 


33 Code Commission, July 14, 1922 (AAS, XIV [1922], 526; Bouscaren, op. 
cit., I, 119). 


34 Code Commission, Nov. 24, 1920 (AAS, XII [1920], 575; Bouscaren, op. 
cit., I, 295). 
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actus) or legitimately selected by the confessor himself in ac- 
cordance with canon 910, § 1.%° 

The dismissal of members of pious societies without vows is 
governed by the canons governing the dismissal of religious 
with temporary vows if the bond binding the members to the 
society is temporary; by the canons governing the dismissal of 
religious with perpetual vows if the bond is perpetual (can. 
681) .3¢ 

In the definition of matrimonium putativum, the word cele- 
bratum signifies exclusively a marriage contracted coram Ec- 
clesia (ean. 1015, § 4).3" 

The local ordinary is to be considered out of reach if he can 
be contacted only by telegraph or telephone (can. 1044).*8 

To use the faculty granted in canon 1045, the local ordinary 
or pastor must have discovered the impediments after prepa- 
rations for the wedding had been made.*® 

Even when bequests or gifts to pious causes have been 
made without the civil formalities, the heirs are obliged in 
conscience to follow the pious will (can. 1513).*° 

(2) For the solution of other doubts, one could have re- 
course to the unanimous, or almost unanimous, consensus of 
canonists. There are points of law whose interpretation one 
way rather than another has the weight of an overwhelming 

35 Code Commission, Feb. 12, 1935 (AAS, XXVII [1935], 92; Bouscaren, 
op. cit., II, 161). 

36 Code Commission, Mar. 1, 1921 (AAS, XIII [1921], 177; Bouscaren, op. 
crt., I, 331). 


37 Code Commission, Jan. 26, 1949 (AAS, XLI [1949], 158; Bouscaren, op. 
cit., III, 405). The words coram Ecclesia have been inserted after the word 
celebratum in canon 4, § 4, of the Oriental Code (on Matrimony). 

38 Code Commission, Nov. 12, 1922 (AAS, XIV [1922], 662; Bouscaren, op. 
cit., I, 502). This norm is incorporated in canon 34, § 2, of the Oriental Code 
(on Matrimony). 

89 Code Commission, Mar. 1, 1921 (AAS, XIII [1921], 177; Bouscaren, op. 


cit., I, 502). This interpretation has been explicitly incorporated in canon 35, 
$1, of the Oriental Code (on Matrimony). 


40 Code Commission, Feb. 17, 1930 (AAS, XXII [1930], 196; Bouscaren, op 
cit., I. 725. 
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majority of experts in the field. This is the so-called inter- 
pretatio doctrinalis, which could well supply the legislator 
with the word or words that, deftly inserted in the proper 
canon, would convey the right meaning. Not a few canons 
would be affected. Canon 101, §1, 1°, for example, which 
concerns the presiding officer’s right, apart from the case of an 
election, to decide an issue after the third ballot by casting 
his vote in favor of either side, uses the word dirimat. Is the 
presiding officer obliged to use his privilege? Most canonists 
answer in the affirmative. Similarly, in canon 2230, the legis- 
lator could incorporate the common interpretation of the 
canonists to the effect that in penal matters, and especially 
where a latae sententiae penalty is involved, a woman is con- 
sidered lacking the age of puberty until the completion of her 
fourteenth year. 

(3) Still other doubts, whether theoretical or practical, can 
be solved, in a revision of the Codex, by drawing on ecclesi- 
astical jurisprudence, judicial and administrative. The canons 
dealing with the dissolutio vinculi matrimonialis (can. 1118- 
1127) are a case in point. They make no mention of the pos- 
sible dissolution of marriages celebrated coram Ecclesia with 
a dispensation from the impediment of disparity of cult by 
the supreme authority of the Church in favor of the faith. 
While many were aware of the Church’s power to dissolve 
such marriages in favor of the faith (for they are non-sacra- 
mental), the common belief, until recent years at least, was 
that Rome would not grant such dissolutions. But since the 
Fresno case,*? which many chanceries followed with interest, a 
good number of such cases have been presented to the Holy 
Office, and more often than not the Holy See has given a 
favorable decision, i.e., the bond was dissolved and the parties 
were left free to marry again. These precedents may en- 
courage the legislator to include this type of marriage case 

41 Rescript, Holy Office, July 18, 1947; cf. Bouscaren, op. cit., III, 485. Cf. 


Sadlowski, Dissolution of Marriages Celebrated coram Ecclesia . . . (Washing- 
ton, 1959). 
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and the mention of the respective dissolution of the bond in 
the pertinent section of the Code. 

(4) The new Oriental Code may be scrutinized for elements 
that could prove helpful in bringing the Code for the Latin 
Church up to date.** Of course, there are canons in the Ori- 
ental Code that refer to problems and situations peculiarly 
Eastern and that cannot, therefore, be in any way applied to 
the Latin Church. But there are others, equally concerning 
both Eastern and Latin Church, that have long been the sub- 
ject of debate among the Latin canonists. Some of these 
problems have now been authoritatively solved in the Ori- 
ental Code, and the solutions, as codified for the Orientals, 
provide a good means for learning the mind of the legislator 
(who, after all, is the same for the entire Church) and, conse- 
quently, for making clear and certain what in the Latin Code 
is still uncertain, ambiguous, or obscure. 

A few examples will illustrate this point. Canon 98, § 3, 
states that “no one is allowed, without the authorization of 
the Holy See, to pass from one rite to another....”’ Does this 
regulation bind under pain of invalidity or does it affect only 
the lawfulness of the transit? Some canonists assert that the 
canon contains none of the invalidating clauses required by 
canon 11, but many others interpret this prohibition as bind- 
ing under pain of invalidity because the very nature of the 
matter does not permit any effect to accompany a transit 
made by private authority. Now the Oriental Code (De riti- 
bus, De personis, can. 8, §1) has removed all doubt by in- 
serting the word valide in the prohibition. 

Canon 101, § 1, 1°, rules that “if, in the case of an election, 
there is a tie and the presiding officer does not wish to cast the 
deciding vote, that one shall be elected who is senior by ordi- 
nation or by first profession or by age.’”’ While a few canon- 
ists understand the alternatives in a disjunctive sense, the 


42 Cf. Lefebvre, “ De orientalis codificationis auctoritate ad C.I.C. interpre- 
tationem,” Apollinaris, XXXII, 87-104. Cf. also Wojnar, “The Code of 
Oriental Canon Law De ritibus orientalibus and De personis,”’ Tur Jurist, 
XIX (1959), 212-245, 277-299, 413-464. 
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opinion common among the commentators is that these cri- 
teria are successively applicable so that the first prevails over 
the second, and the second over the third. Now the Oriental 
Code (De ritibus, De personis) lends weight to the latter in- 
terpretation, for its canon 37, 3°, clearly establishes: electus 
habeatur antiquior primum sacra ordinatione, dein prima pro- 
fessione, denique senior aetate. 

Canon 368, speaking of the rights of a vicar general, makes 
mention of matters that the law restricts to a speciale Epis- 
copi mandatum. The point debated inter doctores is the na- 
ture of the jurisdiction exercised by the Vicar General in vir- 
tue of a special mandate. Is it ordinary (vicarious) or merely 
delegated? Many commentators feel that this jurisdiction is 
also to be regarded as ordinary (vicarious), since it pertains to 
the office, though dependent on the condition of a special 
mandate. But there are those who maintain the opposite 
view. The Oriental Code (De ritibus, De personis, can. 434, 
$1, 2°) clearly states: Syncellus agit ordinaria potestate 
etiam in vis quae ex speciali mandato agit. A similar wording 
in the revision of the Codex would remove all doubt concern- 
ing the nature and extent of the Vicar General’s power when 
he acts in virtue of a special mandate. 


C. INCORPORATION OF LAWS AND REGULATIONS 
ISSUED FROM 1917 TO THE PRESENT 


Since 1917 the legislative activity of the Holy See has been 
truly intense, with the result that there are now extant a 
striking number of laws and decrees that add to the laws in 
the Code or supplant or amend them. A revision, then, would 
undoubtedly entail bringing the legislation of the Code into 
line with the post-Code legislation. Not even the most im- 
portant of the new laws could be mentioned here. A few, 
selected at random and grouped under general headings, will 
serve the limited scope of this article. 

(1) Discipline of the clergy. A decree of the Sacred Con- 
sistorial Congregation of April 30, 1918,** gives precise norms 


43 AAS, X (1918), 237; Bouscaren, op. cit., I, 115. 
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for clerics attending secular universities (can. 129). Another 
decree, of the Sacred Congregation of the Council, February 
22, 1927,** lists detailed regulations for priests teaching in 
public schools (can. 129). A decree (March 31, 1916) * and 
a declaration (December 10, 1917) *® of the Sacred Consis- 
torial Congregation forbid clerics to promote and attend 
dances; and a circular letter of the Sacred Congregation of the 
Council of July 1, 1926,** lists several prescriptions regarding 
priests on vacation outside the territory of their own diocese 
(can. 140). 

(2) Public internal law of the Church (concerning espe- 
cially the Supreme Pontiff and those who share in his power 
by ecclesiastical law). Pius XII’s apostolic constitution of 
December 8, 1945, Vacantis Apostolicae Sedis,** governing the 
election of the Sovereign Pontiff, supplants the constitution 
of Pius X Vacante Sede Apostolica (can. 160 and Document 
I at the end of the Code). Recently, the number of cardinals, 
fixed at seventy by Sixtus V (can. 231), has been increased.” 
Pius XII’s apostolic constitution of August 1, 1952,°° en- 
trusted the spiritual care of emigrants to the Sacred Consis- 
torial Congregation (can. 248). With a motu proprio of 
March 25, 1938, Pius XI more clearly defined the jurisdic- 

44 AAS, XIX (1927), 99; Bouscaren, op. cit., I, 116. 

45 AAS, VIII (1916), 147; Bouscaren, op. cit., I, 138. 

46 AAS, X (1918), 17; Bouscaren, op. cit., I, 137. 

47 AAS, XVIII (1926), 312; Bouscaren, op. cit., I, 138. 

48 AAS, XXXVIII (1946), 65; cf. Bouscaren, op. cit., III, 71. 


49 Tt was in the consistory of Dec. 15, 1958, that John XXIII first departed 
from the centuries-old rule and increased the number of cardinals (AAS, L 
[1958], 981). 


50 AAS, XLIV (1952), 649; Bouscaren, op. cit., III, 84. 


51 AAS, XXX (1938), 154; Bouscaren, op. cit., II, 111. The prefect of this 
Sacred Congregation is the Roman Pontiff. Its importance may also be esti- 
mated from the fact that since March 1928 its affairs have enjoyed priority 
of publication in the Acta Apostolicae Sedis over that of all the other sacred 
congregations, excluding only the Holy Office and the Sacred Consistorial 
Congregation. 
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tion and competence of the Sacred Congregation for the Ori- 
ental Church (can. 257). Pius XII, by an apostolic constitu- 
tion dated February 2, 1947,5* gave the Sacred Congregation 
for Religious competence over secular institutes.™ 

(3) Religious and religious life and discipline. In this re- 
gard, outstanding are the three documents on monastic nuns, 
their cloister (major papal cloister and minor papal cloister), 
and their federated monasteries: the apostolic constitution 
Sponsa Christi, dated November 21, 1950,** and the instruc- 
tions of the Sacred Congregation for Religious /nter praeclara, 
dated November 23, 1950,®° and Inter cetera, dated March 25, 
1956.°° Their prescriptions make it necessary to recast canons 
600-603 in entirely new articles of law. An instruction of the 
Sacred Congregation for Religious, dated February 2, 1955,°" 
establishes special regulations and norms for religious military 
chaplains (ean. 451). Of extreme importance for the proper 
understanding of the states of perfection and for a clear ex- 
position of the principles and general statutes for those called 
to them is Pius XII’s constitution of May 31, 1956, Sedes 
Sapientiae *® (can. 487). 

(4) Secular institutes. These were sanctioned and granted 
official status in the Church by the apostolic constitution 


52 AAS (1947), XX XIX, 114; Bouscaren, op. cit., III, 135. 


53 Concerning the government of dioceses, one might be puzzled by the 
provision of canon 367: “The bishop is not forbidden to choose for the office 
of vicar general a priest belonging to his diocese.” Pre-Code particular laws 
and decrees of the Holy See frequently forbade that the vicar general be a 
priest of the diocese in which he was to serve; but today practice pre- 
ponderantly favors the appointment of a “diocesan” priest. It would be 
more in conformity with the current praxis if the last clause of canon 367, § 3, 
were to read: “The bishop is not forbidden to choose for the office of vicar 
general a priest belonging to another diocese.” 


54 AAS, XLIII (1951), 5; Bouscaren, op. cit., III, 221. 
55 AAS, XLIII (1951), 37; Bouscaren, op. cit., ITI, 240. 
56 AAS, XLVIII (1956), 512; Bouscaren, op. cit., IV, 220. 
57 AAS, XLVII (1955), 93; Bouscaren, op. cit., IV, 152. 

58 AAS, XLVIII (1956), 354; Bouscaren, op. cit., IV, 169. 





386 THE JURIST 


Provida Mater Ecclesia of February 2, 1947.°° With it Pius 
XII opened, as he himself said, the door to the states of per- 
fection to the greatest possible number of souls who earnestly 
seek today a more perfect life. The secular institutes were 
also the subject of a motu proprio of March 12, 1948 (De Jn- 
stitutorum Saecularium laude atque confirmatione ®) and of 
an instruction of the Sacred Congregation for Religious of 
March 19, 1948 (De institutis saecularibus *). 

(5) Catholic Action. The Code makes no mention of Cath- 
olic Action but Pius XI and Pius XII issued numerous docu- 
ments regarding it.** One gathers from them that Catholic 
Action is to be regarded as a fourth, and probably the most 
important, kind of ecclesiastical association of the faithful 
(its aim—collaboration with the hierarchy for the conversion 
of all to a Christian way of life in every phase of daily liv- 
ing—differing from that of third orders, confraternities, and 
pious unions). The same documents give specific instructions 
and detailed rules as to its organization, both central and 
local, the spirit that must permeate its members, its relation 
to the lay apostolate, and its exclusive dependence on the ec- 
clesiastical hierarchy. 

(6) Discipline of the sacraments. The decree of the Sacred 
Congregation of the Sacraments Spiritus Sancti Munera, 
dated September 14, 1946,®* granted the power to confer con- 
firmation to all pastors throughout the world when persons 

59 AAS, XXXIX (1947), 114; Bouscaren, op. cit., III, 135. In this consti- 
tution, Pius XII notes that “the Code of Canon Law was deliberately silent 
on these institutes, and, since they did not seem to be sufficiently ready, it 


left to future legislation to determine what provisions should be made for 
them.” 


60 AAS, XL (1948), 283; Bouscaren, op. cit., IIT, 147. 

61 AAS, XL (1948), 293; Bouscaren, op. cit., III, 151. 

62 Cf. Bouscaren, op. cit., I, 128, 132, 137, 199, 258, 616; II, 56, 57, 64, 65, 67, 
74, 226; III, 216, 259, 278, 289, 290; IV, 246. On Catholic Action in general, 
cf. De Angelis, De fidelium associationibus (Naples, 1959), nos. 914-987, where 
one can also find a list of pertinent sources, books, and articles. 


63 AAS, XXXVIII (1946), 349; Bouscaren, op. cit., III, 303. 
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are in danger of death from sickness and a bishop is not avail- 
able (can. 782). With the motu proprio Sacram Com- 
munionem, dated March 19, 1957,°* Pius XII regulated the 
eucharistic fast for priests celebrating holy Mass and gave 
local ordinaries the power to permit holy Mass to be cele- 
brated every day after midday “should the spiritual welfare 
of a considerable number of the faithful require it” (can. 
858). The same motu proprio regulated anew the eucharistic 
fast for the faithful in the entire Church, with special rules 
for the sick (can. 858). The new order of Holy Week ® car- 
ries with it many regulations that completely change some of 
the laws of the Codex (e.g., can. 821 and 867, § 2). 

(7) Matrimony. An instruction of the Sacred Congrega- 
tion of the Sacraments, dated June 29, 1941, sets forth in 
rather complete detail the elements of the examination that 
constitutes the prenuptial investigation (can. 1020). With 
the motu proprio Decretum Ne Temere of August 1, 1948,% 
Pius XII abrogated the second clause of canon 1099, §2. A 
decree containing the rules of procedure for cases of non-con- 
summation of marriage was issued by the Sacred Congrega- 
tion of the Sacraments, May 7, 1923° (can. 1119). The 
qualifying clause of canon 2319, § 1, 1°, was suppressed by a 
motu proprio of Pius XII, December 25, 1953.%° 

(8) Sacred times. A decree of the Sacred Congregation of 
the Council of July 25, 1957, transferred the fast and 
abstinence from the vigil of the Assumption to the vigil of 
the Immaculate Conception (can. 1252, § 2). With the decree 
of December 3, 1959," John XXIII granted permission to fast 

64 AAS, XLIX (1957), 177; Bouscaren, op. cit., IV, 286. 

65 AAS, XLVII (1955), 842; AAS, XLIX, 91. 

66 AAS, XXXIII (1941), 297; Bouscaren, op. cit., II, 253. 

87 AAS, XL (1948), 305; Bouscaren, op. cit., III, 463. 

68 AAS, XV (1923), 389; Bouscaren, op. cit., I, 764. 

69 AAS, XLVI (1954), 88; Bouscaren, op. cit., IV, 424. 

70 AAS, XLIX (1957), 638; Bouscaren, op. cit., IV, 357. 
71 AAS, LI (1959), 918. 
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and abstain on either the vigil of Christmas or the day before 
(can. 1252, § 2). 

(9) Divine worship. The encyclical of Pius XII Musicae 
Sacrae of December 25, 1955,"? gives detailed directives re- 
garding sacred music (can. 1264). An instruction of the 
Sacred Congregation of Rites of September 3, 1958,** (“‘ Con- 
cerning Sacred Music and the Sacred Liturgy ”) gathers from 
previous pontifical documents the principal points regarding 
sacred liturgy and sacred music and codifies them more pre- 
cisely in three chapters and 118 articles of law (can. 1264). 

(10) Ecclesiastical magisterium. An instruction of the Holy 
Office of December 20, 1949,** regulates the cooperation of 
Catholics in the promotion of reunion of erring Christians 
with the Church (can. 1325). 

(11) Seminaries. A decree of the Sacred Congregation of 
Seminaries and Universities, dated July 12, 1957,” treats of 
the admission to the seminary of students who have left the 
seminary of any diocese of their own accord or who have for 
any reason been dismissed therefrom by superiors (can. 1363). 

(12) New penalties latae sententiae. A decree of the Holy 
Office of July 1, 1949,*° declares that “the faithful who pro- 
fess the materialistic and anti-Christian doctrine of Com- 
munists, and especially those who defend and propagate it, 
incur ipso facto as apostates from the Catholic faith the ex- 
communication specially reserved to the Holy See.” More 
than a mere interpretation of canon 2314, this decree is an au- 
thentic declaration that the external profession of the ma- 
terialistic doctrine of the Communists is a modern form of 
criminal apostasy—and as such is punished with the excom- 
munication latae sententiae established in canon 2314.” 


72 AAS, XLVIII (1956), 5; Bouscaren, op. cit., IV, 109. 

73 AAS, L (1958), 630; Bouscaren, op. cit., 1958 Supplement, on can. 1264. 
74 AAS, XLII (1950), 142; Bouscaren, op. cit., III, 536. 

75 AAS, XLIX (1957), 640; Bouscaren, op. cit., IV, 387. 

76 AAS, XLI (1949), 334; Bouscaren, op. cit., III, 658. 


77 Cf. Cassola, “De jure poenali codicis canonico emendando,” Apollinaris, 
XXXII, 242. See also the Monitum of the Holy Office, July 28, 1950, con- 
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A decree of the Sacred Congregation of the Council of 
March 22, 1950,"* after having referred to canons 142 and 
2380, enjoins that henceforth 


all clerics and religious of the Latin rite mentioned in canons 
487-681, not even excepting members of the recent secular in- 
stitutes, who conduct trade or business of any kind, even that 
which consists in exchange of currencies, either in person or 
through others ... in violation of the provision of canon 142, 
shall incur, as being guilty of this crime, a latae sententiae ex- 
communication specially reserved to the Holy See, and shall in 
a proper case be further punished by the penalty of degrada- 
tion. Superiors who shall have failed to prevent these same 
crimes according to their office and power, are to be deprived 
of their office and declared incapable of any office of govern- 
ment or administration. 


The Sacred Congregation of the Council, by a decree of 
June 29, 1950, declared that an excommunication specially 
reserved to the Holy See is ipso facto incurred: (1) by those 
who contrive against legitimate ecclesiastical authorities or 
who attempt in any way to subvert their authority; (2) by 
anyone who, without a canonical investiture or provision 
made according to the sacred canons, occupies an ecclesiastical 
office or benefice or dignity, or allows anyone to be unlawfully 
intruded into the same, or who retains the same; (3) by those 
who have any part directly or indirectly in the preceding 
crimes (can. 147). 

By a decree of the Holy Office dated April 9, 1951,°° a new 
excommunication most specially reserved to the Holy See was 
established—to be incurred ipso facto by “ a bishop, of whatso- 
ever rite or dignity, who consecrates to the episcopacy anyone 


cerning persons who, in Communist associations, teach children what is con- 
trary to the faith and Christian morals and are therefore subject to an ex- 
communication specially reserved to the Holy See. 


78 AAS, XLIT (1950), 330; Bouscaren, op. cit., ITI, 68. 
79 AAS, XLII (1950), 601; Bouscaren, op. cit., III, 69. 
80 AAS, XLIII (1951), 217; Bouscaren, op. cit., III, 649. 
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who is neither appointed nor expressly confirmed by the Holy 
See, and the person who receives the consecration, even 
though they were coerced by grave fear” (can. 2245). 


D. ADDITIONS AND SIMPLIFICATIONS 


While no one can say what completely new laws may be 
incorporated in the body of sacred canons in the event of a 
revision, some preliminary indications seem possible. 

Much more could be legislated about the laity, that cate- 
gory of members who enjoy juridic personality in the Church 
and are distinguished from clerics and religious. The Code 
dedicates only two eanons, at least ex professo (can. 682, 683), 
to this important subject. The constitutions read at the re- 
cent Roman Synod devoted fourteen articles of law to the 
laity and many more to the apostolate of the laity, their 
Catholic Action, their social action, and the works of mercy 
that should be of such concern to them. In the same consti- 
tutions (section on the laity), an entire chapter consisting of 
twenty-seven articles of law treated entirely de rebus ad ani- 
mos relaxandos aptis (of the means for relaxation and recre- 
ation). In regard to the laity in general, the hope could be 
voiced that a special congregation be established in the Ro- 
man Curia to supervise the entire life of the faithful—a con- 
gregation, that is, for the laity. Its primary purpose and 
scope would be the over-all juridical regulation of the various 
associations which, in their pastoral aspect, would of course 
remain directly subject to the episcopate of the various na- 
tions. 

The possibility of enacting laws restoring an order of the 
diaconate as an ecclesiastical function independent of the 
priesthood is neither contrary nor alien to the mind of the 
Church. In an allocution of October 5, 1957,*" to the Second 


81 AAS, XLIX (1957), 922. In this allocution Pius XII said: “We know 
that some thinking is being done at present about the introduction of a 
diaconate conceived as an ecclesiastical function independent of the priest- 
hood. The idea, today at least, is not yet ripe. Should the idea ripen some- 
day ... this diaconate would take its place with the priesthood in the dis- 
tinctions which We have just indicated.”—The Catholic Mind, LVI (1958), 77. 
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World Congress for the Lay Apostolate, Pius XII spoke of the 
possibility of the practice’s being re-established. The fact 
that the Pope spoke of this matter shows clearly that it is of 
importance and that it concerns the supreme authority in the 
Church; the fact that he did not condemn it means that it is 
not in itself erroneous or imprudent; but he said that the idea 
is not yet ripe and this means that a great deal of study and 
reflection is needed to bring it to maturation.** 

A revised Code could dwell at length on the ius missio- 
narium and on such exceptional situations as might arise in 
portions of the Church should they fall under an inimical gov- 
ernment, and their hierarchy be forbidden free communica- 
tion with the Holy See. 

Concerning the ius missionarium specifically, a codification 
of the many instructions, decrees, and rescripts, general in 
scope and import, issued by the Sacred Congregation of 
Propaganda Fide before and after the promulgation of the 
Codex would be of tremendous benefit to all concerned.** 
There are not a few who raise objections to the codification of 
a ius missionarium; but there are others who emphatically as- 
sert the possibility and necessity of an adaptation of the com- 
mon law, both liturgical and disciplinary, to the circumstances 
and needs proper to missionary life and environment. The 

82 Cf., on the entire question, Winninger, Vers un renouveau du diaconat 
(Bruges, 1958). 


83 The extent of territory and the number of people that in one way or an- 
other are affected by particular laws and special decrees and regulations in 
missionary countries are immense. The following statistics will give the 
reader some idea. In 1959 the jurisdiction of Propaganda Fide extended over 
702 ecclesiastical districts (227 in Africa, 322 in Asia, 81 in America, 53 in 
Oceania, 19 in Europe). They included 81 archdioceses, 302 dioceses, 6 ab- 
bacies nullius, 201 vicariates apostolic, 110 prefectures apostolic, and 2 mis- 
sions sui iuris. The total population of the territories subject to Propaganda 
Fide is: Africa, 167,536,000 (Catholic population, 17,740,000); Asia, 788,464,000 
(8,795,665) ; America, over 200,000,000 (5,428,128); Oceania, 14,647,000 (2,772,- 
315); Europe, about 26,000,000 (81,419). Cf. Musaragno, “La Chiesa nei ter- 
ritori di Missione,” L’Osservatore Romano, April 17, 1960. 
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step from adaptation to codification should not be too hard to 
take.** 

Other prospective legislation that would more closely align 
the Code with social exigencies could have for its purpose the 
issuing of regulations for the support of aged and infirm 
priests. It is interesting to note that the Code of Oriental 
Canon Law (De ritibus orientalibus and De personis, can. 59) 
deals with the support of aged priests. It obliges the hierarch 
to establish in his jurisdiction a special fund for aged priests, 
to which all priests are to contribute if the eparchial statutes 
so command. The canon also permits, the better to attain 
this aim, a pooling of the funds and contributions of various 
eparchies to serve as a unique fund at the service of the clerics 
of the eparchies so combined.® 

Many would warmly welcome laws emphasizing the pro- 
hibition of discrimination under any form in Catholic schools, 
churches, religious communities, seminaries, associations of 
the faithful, central and local agencies of Church government, 
whether inspired by racial, ritual, political, or national preju- 
dice. 

One would be tempted to suggest a more extensive codifica- 
tion of the public law of the Church, especially that part of 
public law that concerns the relations between Church and 
state. But this is a matter both complex and delicate and 
one to be treated with extreme caution. The problem has al- 
ready presented itself twice in recent times and in both in- 
stances the Church felt that the less said on this point the 
better. The first time, an ecclesiastical-diplomatic commis- 
sion had prepared a set of proposals on the relations between 

84Cf. Paventi, Breviarium Iuris Missionalis (Rome, 1952); De Reeper, A 
Missionary Companion (Westminster, Md., 1952); Bartoccetti, Jus Constitu- 
tionale Missionum (Turin, 1947); Buijs, “De adaptatione Juris Canonici et 


praesertim in Missionibus,” Studia Missionalia (Rome, 1953), 241-268; and, 
especially, Hernandez, Adaptacién misionera (Bilbao, 1958), 425-450. 


85 For a general survey of and pertinent suggestions on the support of 
priests in the United States, ef. Abbo-Hannan, The Sacred Canons (1st rev. 
ed., 2 vols., St. Louis, 1957), II, 690-694. 
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Church and state for submission to the Vatican Council but 
the presiding committee of cardinals decided against it.** 
Later, when the question again presented itself, on the oc- 
casion of the codification of the Code, it was by-passed, to a 
great extent at least, by the formulation of canon 3. 

Further to promote good will, in view of a return to the 
Church of the separated brothers, more generous legislation 
might be enacted regarding the manner of receiving holy 
Communion for the faithful of the Latin rite. The writer is 
not thinking of a revolutionary change in current discipline 
(such as would make obligatory what is now prohibited): the 
change that could be prudently introduced would simply con- 
sist in a permission or faculty granted by general law to re- 
ceive Holy Communion under the appearances of both bread 
and wine at least in certain special circumstances, as on the 
occasion of First Communions, weddings, religious profes- 
sions, holy Viaticum.** 

On the matter of canonical legislation regarding the pro- 
hibition of books, the reader is referred to the speech of 
Cardinal Ottaviani, November 16, 1959, on the occasion of a 
congress of ecclesiastical censores librorum. The Cardinal de- 
fended the right of the Church to forbid the printing and the 
reading of books. He called this “an act of life” on the part 
of the Church, 


86Cf, Lammer, Zur Codification des canonischen Rechts (Friburg, 1899), 
pp. 48-62. 


87 The Code included, however, some application of general principles of 
public law; cf. can. 119-123, 141, 680, 1160, 1214 (about the immunity of 
clerics and sacred places); can. 1179 (concerning the right of sanctuary); can. 
1016, 1961 (about the rights of the Church in regard to matrimony); can. 
1206 (about cemeteries); can. 100, 1495-1499 (about the right of the Church 
to temporal property); can. 1322, 1352, 1372-1375, 1381, 1384 (concerning 
schools and education); can. 1552-1554, 1933, 1961, 2198, 2214 (concerning the 
right of the Church to judge and punish its own subjects). 


88 For a suggestion that the law regarding the form for the celebration of 
marriage be modified (possibly by abolishing the invalidating clause), cf. 
Barry, “The Tridentine Form of Marriage: Is the Law Unreasonable? ”, Tur 
Jurist, XX (1960), 159-178. 
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an act of magisterium on the part of her who teaches in the 
name and in behalf of Christ. She is no longer the Church if 
she is no longer the teacher, and if she does not correct, she is 
not a teacher. Teaching implies correcting, for truth is not pre- 
sented to men without fighting and repelling error. 


As to possible changes in present legislation, Cardinal Ot- 
taviani had this to say: 


In what regards the ways and forms of the Church’s interven- 
tion, especially today, one must not be hasty and rash in de- 
crying the present system. This old system has withstood the 
test of centuries and it has the experience of almost half a 
millennium; it may present some difficulties, improvements 
might be suggested—but certainly not such as would exclude 
any form preventive or repressive of the evil.®® 


(2) Social exigencies may also suggest a simplification of 
present legislation in some areas, for one, in the penal system 
actually in force in the Church through the norms found in 
Book V of the Code. Certain canons or parts of them could 
be abrogated without anyone’s mourning their passing. Briefly 
some such instances are: 

The reference to a cleric as guilty of violation of cadavera 
vel sepulcra mortuorum ad furtum vel alium malum finem.*° 

The reference to a cleric and even a lay Catholic as guilty 
of venditio hominis in servitutem.™ 

The mention, among crimes for which clerics are to be se- 
verely punished, of a series of heinous and unnatural acts— 
a hypothesis injurious, to say the least, to those concerned.” 

The reference to clerics (including bishops) as_ possibly 
guilty of the crime of simony in the administration of sacra- 
ments and in the conferring of sacred orders.*? 

89 Cf. Perfice Munus, XXXV (1960), 261-265 (translation ours). For a sug- 
gestion of a change in can. 1402, $1, by an extension of the power to grant 


permission to read prohibited books, cf. Reed, “ Permission to Read Pro- 
hibited Books,” Theological Studies, XIX (1958), 586-595. 


90 Can. 2328. 


91 Can. 2354, 
82 Can. 2359. 
93 Can. 2371. 
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In general, the entire penal system could stand an extensive 
pruning and a complete overhauling. As it stands, it is pon- 
derous, complicated, hardly workable. It has been said (by 
conservative canonists and moralists) that the actual penal 
law of the Church, instead of being a useful instrument for 
the maintenance of discipline and the guidance of the faithful 
to salvation, is, as a whole, a headache for teachers and stu- 
dents and a tormentum confessariorum. 

One questions the advisability of so many latae sententiae 
penalties, established for the prompt and inescapable punish- 
ment of the delinquent, when they so frequently admit of ex- 
cusing reasons. Also, the rules for the remission of penalties 
seem to follow an intricate pattern not easily understood and 
remembered. A multiplication of fine distinctions, a long list 
of divisions and subdivisions,®** the requisite fulfillment of 
many conditions in each particular case—all of these make 
one reluctant to condemn the young priest, or the experienced 
one for that matter, who finds himself oblivious of or confused 
about such complicated points. And yet, when this complex 
system of penal law has distinguished reserved penalties into 
so many types and subjected the remission of each penalty to 
the specific norms of its own class, along comes canon 2254 
(on absolution in casibus urgentioribus) which all but nullifies 
the severity of the reservation, at least insofar as regards 
penalties latae sententiae. 


RESPECT FOR TRADITION AND ADAPTABILITY 


In closing these few remarks, the writer wishes briefly but 
earnestly to emphasize two characteristics essential to any 


94 Penalties may be reserved or unreserved, penalties in cases occult or 
public, penalties a iure or penalties ab homine, penalties binding in the ex- 
ternal and internal forum or only in the internal or external, penalties 
medicinal or vindicative, penalties that, when dispensed by one usually lack- 
ing the faculty to do so, impose the duty of recourse to the Holy See or do 
not impose such an obligation. The result of it all, at least for many, is not 
help and guidance but confusion and frustration. 
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system of law and, in his opinion, especially typical of canon 
law: ® respect for tradition and adaptability. 

Dependence on tradition is a quality that canon law has in- 
herited from Roman law, a trait to which the Church has re- 
mained faithful through the course of the centuries. Because 
of another mark proper to canon law—its supernatural foun- 
dation—the very principles on which canon law is predicated 
are part of divine law. They are therefore immutable. As 
Pius XII said, in a speech to professors and students of the 
University of Vienna law school, 


there are canons which are built into the very structure of the 
Church by her Divine Founder and which are indeed in direct 
accordance with her nature. These include such forms of or- 
ganization of the Mystical Body of Christ as the laws regu- 
lating the constitution of the Church and those defining the 
powers of the Pope and of the bishops. Christ founded His 
Church not as a formless spiritual movement but as a strongly 
organized association. 


Indeed, in regard to these and other canons (such as those 
that hold fast to the indissolubility of a validly contracted 
and consummated Christian marriage), the Church will be 
nothing but inflexible. Canons and laws that concern such 
matters will never be changed. 

Respect for tradition does not mean immobility, however. 
Canon law evolves; it evolves slowly, but constantly and in- 
evitably. One would rather say that during the last decades 
it has evolved at quite a brisk pace. In this regard the evolu- 
tion of the law conformed, as it should, to the evolution of 
life. And life these days moves exceedingly fast. 

It is in order wisely to adapt the law to the everchanging 
issues, problems, and exigencies of life in the challenging con- 

95 For chara~teristics of canon law in general, cf. Ciprotti, Lezioni di Diritto 


Canonico, nos. 31-35 and Bigador, Lo spirito del Diritto Canonico (Rome, 
1959). 


96 June 3, 1956; cf. AAS, XLVIII (1956), 498; Bouscaren, op. cit., 1958 
Supplement, Preliminary. 
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text of the present era that the Supreme Pontiff is thinking of, 
and perhaps already planning, a revision of the Code. No one 
knows exactly what changes and adaptations will be made, 
but one thing is certain: whatever the changes and adapta- 
tions, they will result in greater good for the Church and 
greater opportunities for the faithful. For Church law is not 
an end in itself. ‘“ It is a means to an end. Like everything 
else in the Church, it is at the service of the salus ani- 
marum,” % 


JoHN A. ABBO 


Tue CatHoiic University or AMERICA 


97 Pius XII, ibid. 








CANONICAL DOCTRINE CONCERNING 
MIXED MARRIAGES—BEFORE TRENT 
AND DURING THE SEVENTEENTH 
AND EARLY EIGHTEENTH 
CENTURIES * 


ESPITE the apparent definitiveness of Cardinal Petra’s 
analysis of the long-debated problem of a contrary 
custom, some of his contemporaries failed to arrive at 

the nature of canonical tolerance in the matter of mixed mar- 
riages. Among them were the illustrious F. Schmalzgrueber, 
P. Leurenius, and V. Pichler. These authors could not see 
how the Church could in any way allow this practice to con- 
tinue without admitting at the same time that it had abro- 
gated her law against it. Consequently, they felt that the 
Church’s law ceased wherever the common danger arising 
from these unions no longer was present, namely, in those 
regions where Catholics could safely exercise their religion. 
In this regard they appear to stress the idea of the abrogation 
of law by virtue of an authoritatively approved contrary cus- 
tom less than they stress that of the intrinsic cessation of a 
law when the ratio legis ceases to apply. In regions where 
Catholics were restricted in their religious liberties, however, 
the common danger of perversion, etc., was not absent and so 
these authors held that mixed marriages could not licitly be 
contracted in this case without papal consent.”® 


* Continued from the July 1960 number of Tue Jurist. 


78 Their notion of what the common danger seems to preclude was not ex- 
clusive of the prohibition of the natural law, which they all held could apply 
here and now to a particular marriage no matter where it was contracted. 
Schmalzgrueber, op. cit., lib. IV, tit. VI, n. 145-6; Leurenius, op. cit., tit. I, 
cap. IX, q. 117, n. 2-4. Pichler, however, was less willing to admit that a con- 
trary custom had abrogated the ecclesiastical law and explained the illiceity 
of mixed marriages in these countries solely on the prohibition of the natural 
law. Op. cit., lib. IV, tit. L, n. 130, resp. 3. 
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One of the last writers to treat the question before the time 
of Benedict XIV, H. Tournely, in justifying the Church’s dis- 
pensation from the impediment against the charge that it led 
to the profanation of the sacrament of matrimony, at the 
same time reaffirms the theological and canonical position of 
the Church which—he says—does not thereby approve, but 
rather only tolerates these marriages in order to avoid even 
greater evils. Even while removing her prohibition by a dis- 
pensation in a particular case, she continues to detest and to 
discourage them. The same would obviously hold true in the 
ease at hand: the Church’s tolerance of this contrary custom 
was by no means tantamount to ecclesiastical approbation, 
although Tournely adds that the ordinary Catholics in Ger- 
many satisfy their canonical obligation simply by consulting 
their parish priest before entering into a contract of mixed 
marriage.” 


(b) Mixed Marriages and Ecclesiastical Dispensations 


While defending the power of the Roman Pontiff to dis- 
pense from the impediment of mixed religion, insofar as it was 
of ecclesiastical origin, Joannes Azor nevertheless was the first 
to caution against the expediency of such a concession unless 
it was a marriage that involved heads of State—and therefore 
the common good—and unless the heretic himself had peti- 
tioned for such a dispensation, at the same time promising 
that he would embrace the Catholic faith.*° On the other 
hand, Nicholas Serrarius was among the first to teach that 
mixed marriages among common people would be licit— 
though he makes no mention of a dispensation—upon the ac- 
tual conversion of the heretic or the presence of some other 
eximia causa.® 


79 Cursus theologicus, t. X, cap. II, sect. V, n. 313, 324. 


80“ Sed non expediat talem dispensationem concedere nisi primaris viris 
et ob commune pacis bonum et haeretico id volente et petente et fidem dante 
suae ad fidem catholicam conversionis.” Op. cit., p. II, lib. V, cap. II, q. 2, 
n. 2. 


81 Op. cit., cap. II, q. VI, n. 18. 
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Enlarging upon these two exceptions, Ponce de Leon taught 
that whenever a probable danger of perversion of faith was 
present in the case of mixed marriage—regardless of whether 
the heretic had agreed to convert or to promise religious lib- 
erty to his Catholic spouse—then some grave cause, such as 
the propagation of the faith or the alleviation of persecution 
against Catholics, must intervene to justify both the marriage 
itself and also the papal dispensation which it required.® 
This insistence upon a grave justifying cause was to compen- 
sate for the moral obligation not to expose oneself to proxi- 
mate dangers of sin which otherwise the Church could not 
permit.** Thus Ponce de Leon concluded that a papal dis- 
pensation was generally required in all marriages in which 
there was a probable danger of perversion and for these cases 
the only cause that would justify such a dispensation were 
those involving the common good, even though the heretical 
party himself did not petition for this favor or promise to 
embrace the Catholic faith.8* On the other hand, he main- 
tained that mixed marriages were ipso facto licit as often as 
the prohibition of the natural law had ceased in any given 
case—whether the heretic had actually converted to the faith, 
given signs of his probable conversion, or promised under oath 

82“ Quorum etiam et iusta causa esse potest, etiam cum verosimili periculo 
perversionis, si illud matrimonium in insigne Christianae reipublicae aug- 
mentum aut prosperum statum retundet, vel in tranquillam vitam, et a per- 
secutionibus liberam Catholicorum alicuius regni, qui nisi tali inito matri- 


monio persecutione prementur et consumentur.” Op. cit., in Append., cap. VI, 
n. 2. 


83 Ponce de Leon applied the principle of the double effect, saying: “Qui 
ergo eo modo periculum subit in tali coniugio ut magnum Ecclesiae aut alteri 
reipublicae commodum sequatur, non peccat.” Ibid., cap. VI, n. 5. 


84 He rejected the necessity of these conditions as required by Azor. On 
the other hand, he held that a dispensation is “ generally ” required, since he 
makes exception for countries where contrary custom had abrogated this re- 
quirement of law: “Sed quoniam obligatio, quae nascitur ex prohibitione 
legis ecclesiasticae, potest consuetudine abrogari, ea enim est consuetudinis 
vis, sicubi iam ex contraria consuetudine receptum sit, ut sine dispensatione 
ea matrimonia contrahantur, iam non erit necessaria dispensatio Pontificis.” 
Ibid., cap. VIII, n. 1. 
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not to impede his spouse in the exercise of the Catholic faith 
and that then the mere commoditas convictus humani suf- 
ficed to justify the marriage in the canonical order. For once 
the precepts of the natural law had been satisfied, there would 
be no reason why the ecclesiastical law should not also cease 
upon the verification of such private causes as the impossi- 
bility of finding a suitable Catholic partner or the need to 
preserve one’s reputation.** Hence, he concluded that if at 
times the Roman Pontiff pretends that these dispensations 
cannot and must not be granted nisi adsit aliqua causa publici 
boni Ecclesiae, etc., these expressions must be understood with 
appropriate reserve; for many things are permitted which are 
not always expedient. 

Cardinal de Lugo, however, insisted upon the necessity of 
a papal dispensation in all cases of mixed marriage where the 
ecclesiastical law itself had not ceased ab intrinseco or been 
abrogated by contrary custom.®* Contrary to Ponce de Leon, 
he held that since the authors were not agreed and since the 
parties themselves were not able honestly to judge what con- 





85“. | , Quia semel sublato periculo quod iure naturali obstabat, non est cur 
ea non reputetur sufficiens causa, cum sublata naturali obligatione, ecclesi- 
astica quae remanet, non multum urgeat ut ad eam abolendam gravior causa 
reuira requiratur. Itaque sicut ut dispenset Pontifex in aliquo affinitatis vel 
consanguinitatis gradu sufiiciens causa est commoditas ipsa coniugii, quod non 
possit mulier ita commode alteri nubere, aut quia ex conversatione et col- 
loquiis cum consanguineo fama eius aliquantulum denigrata est, eandem etiam 
causam existimo sufficientem ut Pontifex dispenset in eo quod Catholicus ma- 
trimonio iungatur haeretico.” Ibid., cap. VIII, n. 4-5. 

He argued the sufficiency of a private cause from a comparison between 
derogation and dispensation from law, saying: “Quia non minus funda- 
mentum, sive causa requiritur ad derogandum legi ex parte, quam ad dis- 
pensandum in ea comparatione alicuius personae, ut satis manifestum est cum 
eadem videatur esse ratio. ‘At ut derogatur isti legi ecclesiastica ex parte, 
sufficit commoditas coniugiorum. Ergo etiam ad dispensandum cum aliqui- 
bus.” He cited in proof of the minor of this syllogism the custom received 
in Germany, Poland, and elsewhere of contracting mixed marriages without 
any papal dispensation, which praescriptive custom he believed abrogated the 
contrary law “ quia adesse creditur consensus Pontificis derogentis.” Ibid.; cf. 
also cap. V, n. 3-4. 


86 Cf. supra. 
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ditions would safely remove the dangers forbidden by the nat- 
ural law, the Church’s dispensation was per se required. In 
marriages where the danger of perversion of faith had not en- 
tirely ceased, therefore, the only cause that would justify 
one’s exposing himself to probable sin was one which was di- 
rected ad bonum publicum religionis. In cases where no such 
danger existed, however, the private convenience of the par- 
ties themselves would alone constitute a sufficient cause for 
liceity, since ultimately it also redounds to the public good. 

These private causes, according to de Lugo, were the same 
ones which sufficed for any licit marriage in general. In proof 
of this, he argued a posteriori that since Ponce de Leon’s com- 
moditas convictus humani constituted a legitimate cause for 
contracting mixed marriages where custom had abrogated the 
necessity of a papal dispensation, so would this private con- 
venience be enough to merit a dispensation in countries where 
such permission was required. The same he felt could be 
said a priori by reason of the two-fold ratio legis forbidding 
these marriages: to punish the heretics and to prevent dangers 
of possible perversion. But when these reasons were counter- 
balanced by some preponderant good in favor of the Catholic 
party, then, since the natural law no longer applied in the 
case, there was no reason why the Church should not also re- 
lax her law by granting the necessary dispensation.*® 

87“ Ego puto non semper requiri immediate utilitatem publicam et com- 
munem ad dispensandum, sed sufficere utilitatem privatam immediatam, 


quamvis hoc etiam indirecte et consequenter retundet in utilitatem com- 
munem.” Op. cit., disp. XXII, sect. II, n. 20, 29. 


88 Jbid., n. 30-1. Among others who accepted a private interest as a possi- 
ble grave cause, at least when all dangers were removed, were Gobat, Pirhing 
and Cabassutius. Cf. supra, note 57. Tournely listed as causae graves the 
hope of the heretic’s conversion, some public good to be achieved or the need 
of finding a suitable partner. Op. cit., n. 318. Later on, however, speaking 
of a probable danger of perversion, etc., he demanded a magna et eximia 
causa: the propagation of the faith, freedom from persecution—plus two other 
causes which he falsely attributed to Ponce de Leon. medical proof of 
pregnancy together with a danger of abortion and the probable danger of 
pollution (both of which he rejects as morally sufficient). IJbid., n. 324. 
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Yet de Lugo would not accept Ponce de Leon’s explanation 
why certain requests had been refused any papal dispensation 
for want of a public justifying cause.*® Rather he maintained 
that while a public cause would always suffice—despite the 
dangers to the natural law—for a lawful dispensation from 
the impediment of mixed religion, still the Roman Pontiff 
would be justified in granting a dispensation even in those 
cases where the mere private convenience of the parties was 
adequate to remove completely the dangers opposed by the nat- 
ural law. Only if such dangers remain is the Pope justified in 
saying that he cannot and must not dispense without some 
cause of the public order compensating for them.®® And since 
he felt that the danger of perversion varied according to the 
persons concerned, Cardinal de Lugo held that as a general 
rule a weightier reason would be required in order to dispense 
a Catholic woman marrying a heretic than to dispsense a 
Catholic man. 

Episcopal dispensations from the impediment of mixed re- 
ligion were first introduced by the Jesuit, Paul Laymann 
(1574-1635), who accepted without question the custom of 
presenting at least doubtful cases to the local Ordinaries in 
Germany. But, like the Pope himself, Laymann observed 
that these bishops could not dispense from this impediment 
unless there appeared probable reasons to expect some greater 
spiritual result which would outweigh the evils involved.” 


89 Cf. supra. 
90 Tbid., n. 32-33. 


91 He based this rule upon cap. Non oportet and on the natural authority 
which a husband holds over his wife, though he admits it is subject to other 
circumstances. Ibid., n. 22-24. 

Ponce de Leon had held just the opposite view, that for a Catholic woman 
to marry a heretic only a minor cause would be needed since the wife gen- 
erally is more instrumental in persuading the husband to her beliefs. Op. cit., 
in Append. cap. IV, n. 16. 

Cardinal Albizzi, however, clearly rejected either combination, as experience 
had shown that both were equally dangerous. Op. cit., cap. XVIII, n. 46. 


92“ Quae limitatio [pro Germania, etc.] admitti potest, si in aliquo casu 
morali evidentia constet, nullum esse periculum scandali, perversionis, 
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Gobat also testifies to a similar practice, although he adds 
that such simulated consent never included permission to ac- 
cept certain pacts that were imposed upon Catholics to raise 
their children in the Protestant faith.°* And generally the 
authors who referred to this practice insisted upon the moral 
necessity of some grave cause, whether public or private, in 
order to justify the bishop’s dispensation. That this practice 
continued, in Germany at least, throughout the seventeenth 
century is further attested to by E. Pirhing, S.J. (1606-1679), 
and V. Pichler, 8.J. (1670-1735), who speak of it as a pre- 
scribed custom among the common people who contracted 
such marriages.” 


Opposed to this appropriation of papal jurisdiction to the 
local Ordinary was the opinion maintained by a few French 
theologians. They were so impressed by the force of the nat- 


aliorumque incommodorum, quae cum tali matrimonio plerumque iuncta sint. 
Sin vero dubium utrum eiusmodi mala sequi possint, ad Summum Pontificem, 
vel etiam Episcopum in Germania nostra, pertinebit rem examinare et con- 
trahendi matrimonii licentiam dare. Propter tot ac tante spiritualia incom- 
moda ... si in aliquo casu probabilis spes sit eiusmodi matrimonio long¢ 
maioris spiritualis fructus secuturi, ob quem incommoda illa, tamquam minora, 
permitti possint.” Theologia moralis, lib. V, tr. X, cap. XIV, n. 2. 

The same idea was repeated verbatim by V. de Justis who, moreover, cited 
P. Aversa and B. Verricellus as holding this opinion. De dispensationibus 
matrimonialibus (Lucae, 1726), lib. III, cap. XV, n. 9. Others who supported 
this practice were Bartholomaeus, Theologia moralis (Venetiis, 1731), disp. 
XX, art. III, n. 107; Schmalzgrueber, op. cit., lib. IV, tit. VI, n. 148-149; and 
Leurenius, op. cit., cap IX, q. 117, n. 4. 


93 Cf. supra. 


94“ Sin dubium sit, uti ordinarie erit, deberet recurri ad Papam, vel saltem 
Episcopum in Germania nostra, qui re examinata licentiam det contrahendi; 
quamvis quoad licentiam Episcopi vulgares homines videantur in Germania 
praescripsisse.” Op. cit., lib. IV, tit. I, n. 180, resp. 3. 

Pirhing explicitly stated that the obligation of recourse to the local Ordi- 
nary would apply only when there was some doubt concerning the possibility 
of perversion, etc. Otherwise, no dispensation would be necessary in Ger- 
many. Op. cit., lib. IV, tit. I, sect. VI, n. 166. 

Tournely spoke of this practice continuing in the XVIII century, saying: 
“Quia in hisce matrimonis non raro dispensarunt Summi Pontifices et Epis- 
copi, prout testis sum, et plerumque testes sunt Germania, Polonia, etc.” Op. 
cit., t. X, cap. II, sect. V, n. 299. 
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ural and divine prohibition against mixed marriages that they 
felt not even the Pope could lawfully dispense from this im- 
pediment without thereby allowing the profanation of a sacra- 
ment.®®> Although Azor had already clearly distinguished the 
elements of the natural and divine prohibition from those of 
ecclesiastical law,®* and other theologians like J. Lagedamon 
and H. Tournely had sought to defend this practice by claim- 
ing that the heretic merely engages in a natural contract,*’ 
still, J. de Sainte-Beuve answered that marriage by its very 
institution is a sacramental bond—whether the heretical 
party believes it or not—and therefore no papal dispensation 
‘an prevent a mixed marriage from being sacramentally, 
though sacrilegiously, received.** Whatever the relative mer- 
its of these theological opinions, the fact remained beyond 
contention that the Roman Pontiffs had indeed granted such 
dispensations in the past ® and, according to the vast ma- 

95 Thus, M. Gamache, for example, wrote: “Nam etsi ex hypothesi omnia 
removeantur apostasiae et seductionis pericula, tamen restat semper prima 
ratio sumpta ex iure divino, nimirum ex reverentia sacramentis debita, ut nec 
recipiantur in statu peccati mortalis, neque prudenter et scienter alteri 
tribuantur peccatum mortale habenti, quando peccatum fuerit notorium 
(qualis est haeresis) non enim Summus Pontifex habet potestatem mutandi 
ius divinum et institutionem Christi, imo non solum est ius divinum, sed 
etiam naturale, ut sacramenta digne et reverenter tractentur; ergo nec talibus 
nuptiis potest idem Summus Pontifex dispensare.” Cited in Conférences éc- 
clésiastiques, t. III, pp. 27 sq. 

96 Cf. supra. 

87 They both argued that the Church’s order to the pastor to assist as a 
simplex testis without giving any nuptial blessing absolves her from any guilt 
of profanation. Cf. Lagedamon, Tractatus de sacramento et contractus matri- 
moni, sect. VI, p. 203; Tournely, op. cit., t. X, cap. I, sect. V, n. 315-16. 


98 Sainte-Beuve held to the Gallican idea that the civil, rather than the 
natural, contract of marriage constituted the material of this sacrament. Cf. 
Conférences écclésiastiques, t. III, pp. 31-32. 

J. Pontas suggested very strongly the imprudence of those Popes who had 
granted dispensations from this impediment, although he did not challenge the 
validity or liceity of such permissions. Op. cit., t. I, cas. XX XIII, col. 1229- 
31. In still another place, however, he declared that mixed marriages were 
always mortally sinful. Jbid., t. II, col. 135-148. 


99 Cardinal de Lugo stressed this fact, plus the custom of mixed marriages 
that took place videntibus et consentientibus praelatis, as conclusive proof of 
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jority of the authors, the liceity of such acts is always pre- 
sumed in favor of the legislator once all the circumstances 
have been made known to him.” 

Against these two contradictory opinions—the assumption 
that even bishops could dispense and, on the other hand, the 
denial that the Pope himself had such power—succeeding au- 
thors presented an increasingly clearer interpretation of the 
Church’s actual practice in dispensing from the impediment of 
mixed religion. Among the canonical causes recognized by 
the Holy See for a dispensation from the diriment impedi- 
ments of consanguinity and affinity—and solely in marriages 
of nobility—Corradus Pyrrhus mentioned the so-called peri- 
culum fidei which was allowed precisely to forestall the possi- 
bility of mixed marriages in Holland and in Germany.’ 
From this it would seem quite inconsistent for Rome to elabo- 
rate such measures in order to reduce the incidence of mixed 
marriages among the noble class and, at the same time, to ap- 
prove of the local Ordinary himself granting such permission 


the Church’s power to dispense from this impediment. Furthermore, he 
added, the fact that the parties themselves are the ministers of the sacrament 
absolves the Church from any indictment of profaning the sacrament when 
she allows a Catholic to contract with an unworthy heretic. Tractatus de 
sacramentis in genere, disp. VIII, sect. XIV, n. 220. In addition, de Lugo 
testified that the Roman Curia had recently suppressed the clause, dummodo 
orthodozae fidei cultores existant, in all matrimonial dispensations given to 


France. This, he argued, was another indication of permission given for these 
marriages. Jbid., n. 228. 


100 Cf. Ponce de Leon, op. cit., in Append., cap. VIII, n. 6-7; Perrone, op. 
cit., cap. IV, n. 296, note 1. 

Among other authors who defended the Pope’s right to dispense from this 
impediment, see: Sanchez, op. cit., lib. VII, disp. LX XVI, n. 5; Navarrus, op. 
cit., tit. de constit., cons. 59-60; Bellarmine, op. cit., cap. II, prop. 4. 


101 Cause No. 16 for Holland was worded: “Quod cum dicti oratores fidei 
cultores existant, ac Deo dante, sub obedientia Sanctae Romanae Ecclesiae 
vivere et more intendant; et in illis partibus, in quibus multi adsunt haeretici, 
non possint animos singulorum explorare, et qui Catholicam religionem vere 
profitentur internascere: ac propterea, ne contingat eos haereticis matri- 
monium contrahere, cupiunt....” The same reason was stated in Cause No. 
17 for Germany: “. . . in illis partibus non satis tutum cum quibusvis per- 
sonis matrimonium contrahere. .. .” Prazis dispensationum, lib. VII, cap. 
II, n. 95-96. Cf. also Feye, De impedimentis, p. 665. 
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to the common people among whom the consequences were 
far less grave. In at least three cases submitted for dispen- 
sation to the Holy See, Pyrrhus noted that no permission was 
ever granted from the impediments of relationship until the 
heretical partner had first publicly adjured his errors.’ 
Whatever the practice of certain bishops might be, therefore, 
it was certain that Rome did not dispense from this impedi- 
ment without a previous adjuration by the heretic. 

This rule was stated even more emphatically by Cardinal 
Albizzi who, moreover, revealed that the only exception made 
by the Holy See was for marriages of royalty. Because of the 
public good which was oftentimes affected by these unions, 
dispensations were also given upon certain promises made by 
the heretical party instead of a prior adjuration. At the same 
time the Cardinal confessed that he had never witnessed a 
dispensation being granted when a probable danger of per- 
version was known to exist, except for such reason of the com- 
mon good as the propagation of the faith or the liberation of 
persecuted Catholics. Thus, no matter where royal mar- 
riages would be contracted, they were always subject to the 
previous dispensation of the Holy See and no pretext of good 
faith or of permission already granted by missionaries would 
render them licit.** 

102 Jbid., n. 96. It is not clear, however, whether these were noblemen or 
not. 


103 Op. cit., cap. XVIII, n. 44-45. While he conceded that ordinary Catho- 
lics might benefit from a contrary custom existing in their territory, he rigor- 
ously excluded royal marriages from such immunity. Cf. supra, note 60. The 
reason for the restriction, he explained, was that royal alliances always in- 
volve a maius praeiudicium Catholicae religioni and the Popes in fact had re- 
served these marriages to themselves. IJbid., cap. XXXI, n. 215-220. 


104 Albizzi rejected these two allegations, since the judgment of the condi- 
tions necessary to safeguard the natural law pertained exclusively to the Holy 
See, and since missionaries were granted faculties to dispense post factum only 
if the heretic had already converted. Moreover, their faculties were strictly 
territorial and limited solely to those who had been born and raised in Catho- 
lic regions—and not to be used for those who married elsewhere. Jbid., n. 
226-230. 
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Just as N. Alexander had been the first to attack the canon- 
ical foundation of an abrogating custom contrary to law, so 
he was the first one to reprove any claims that even local 
Ordinaries enjoyed by acquired right the faculty to dispense 
from this impediment.” He stated explicitly that the ec- 
clesiastical prohibition continued to bind everywhere until it 
was dispensed and, moreover, that this power had been re- 
served to the Holy See alone. Consequently, the custom of 
certain bishops who acted to the contrary was merely toler- 
ated, so long as they did not allow any violation of the natural 
or divine law.’ Still, this toleration was not conceded with- 
out some effort on the part of Rome to forbid bishops, nun- 
cios, and other priests to assist at these marriages, since, as 
Cardinal Petra pointed out, this law of the Church bound uni- 
versally.1°%* Any practice to the contrary, therefore, could not 
be tolerated unless the mala et incommoda arising from these 
unions had been effectively rendered remote by concomitant 
just causes,’°* and Catholics who ignored this law and con- 
tracted such marriages would sin grievously, regardless of any 
so-called custom to the contrary. On the other hand, the 
Holy See had not and would not dispense from this impedi- 
ment unless the heretic previously abjured or some bonwm 
publicum was at stake—as was generally the case in marriages 
between heads of State, nobility and the like. And proof that 
local Ordinaries did not enjoy the same faculty was already 


105 Cf. supra, note 65. 


106 Op. cit., t. IV, cap. IV, art. ITI, reg. 10. 
Such a violation would certainly hold true in the case of the bishops of 
Constance cited by Gobat. Cf. supra, notes 59 and 60. 


107 Op. cit., t. IV, Const. XII, n. 8-9. Cf. supra. 


108 The application of this principle to bishops who granted such dispensa- 
tions was obvious. Petra explained what he meant by mala et incommoda, 
saying: “. . . quod coniux haereticus non sit denunciatus, ac omne perversionis 
et scandali periculum religionis, ac liberi in fide orthodoxa educentur, quibus 
sane non concurrentibus, nullo pacto matrimonia catholicorum cum haereticis 
toleranda essent, etsi nulla ecclesiastica lege prohiberentur.” Jbid., n. 11. 


109“ Non alias igitur huiusmodi consuetudo a peccato gravi excusat nisi 
ultra iustas causas Summi Pontificis dispensatio concurrat.” Ibid., n. 15. 
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given in a decree to the Archbishop of Malines, whom 
Clement XI had forbidden to dispense in a case of mixed mar- 
riage unless the heretic had first abjured.**® 


C. Parental Pacts concerning the Religion of Children 


Among those authors who supported the notion of a custom 
contrary to law in favor of the toleration of mixed marriages, 
one of the principal limitations imposed upon contracts of 
mixed marriage was the stipulation that all future children be 
raised in the Catholic religion. Navarrus was the first to men- 
tion the existence of parental pacts which frequently were 
made in Germany and elsewhere, according to which the fu- 
ture spouses agreed to rear some or all of their children in an 
heretical sect. These agreements, he observed—followed by 
Azor and Sanchez—were thoroughly impia et irrita and op- 
posed both to the divine law and to the law of the Church.™ 
The same doctrine was taught likewise by P. Laymann ™* and 
B. Ponce de Leon. The latter specifically denounced those 
pacts by which all the sons would follow in the religion of 
their father and the daughters that of their mother." Yet, 
in determining what degree of security would be required in 
order to permit a contract of mixed marriage, he demanded 
less for the future religious training of children than he did 
for the Catholic spouse. His reason for this distinction was 
that children were not the primary and principal end of mar- 
riage, which was rather the societas vitae et communicatio of 
the parties themselves.%* Consequently he considered it 


110 Cf. swpra. 


111“ Pacta vero illa in quaestione proposita non valent, quia sunt turpia, 
quae non valent.” Op. cit., tit. de constit., q. 26. Cf. also Azor, op. cit., t. I, 
lib, VIII, cap. XI, q. 6; Sanchez, op. cit., lib. VII, disp. LXXVII, n. 6 and 
disp. LX XVIII, n. 16. None of these authors, however, mentioned whether 
these pacts were made by mutual agreement or imposed by civil law. 


112 Op. cit., lib. V, tr. X, cap. XIV, n. 2. 
113 Op, cit., lib. VII, cap. XLVII, n. 8. 


114“ Primum est prolem non esse primum neque principium finem matri- 
moni, sed vitae societatem et communicationem. Quae omnia a me consid- 
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would be enough that the children be raised in the Catholic 
faith until they had reached the age of puberty; in that case 
any subsequent perversion of faith would be attributable 
solely to their own neglect and not to that of their parents. 

Nevertheless, in certain regions of Germany civil statutes 
customarily imposed—at least implicitly—such unlawful con- 
ditions upon Catholics who sought to marry heretics. As 
Gobat affirmed, those who entered such agreements could not 
be pardoned by pleading that it was an approved custom, 
since no ecclesiastical authority could ever allow this morally 
illicit practice.> And certainly the religious education of the 
children to be born of mixed marriages was one of the chief 
spiritual dangers that Alexander had in mind, when he re- 
jected the arguments drawn from an abrogating custom in 
favor of the more reasonable position of canonical tolerance.’”® 
Even the Archbishop of Malines had implicitly acknowledged 
this fact in asking whether he could dispense a Catholic after 
the heretic had promised, among other things, to raise all the 
children in the Church." There could be little doubt, there- 
fore, that such pacts would render the marriage illicit. 

The first canonist to hold the unique position that these 
patental agreements also invalidated the marriage itself was 
Francis Schmier, O.8.B. (1630-1728). He presented this view 
in reference to the practice prevalent in his region of Salz- 
burg, where heretics were marrying Catholics on the condition 
that the children follow, according to sex, the religion of the 
respective parent.’’® While conceding that the common opin- 


erantur ut ostendam non tantum diligentiam adhibendam requiri in praeca- 
vendo periculo perversionis, ac in praecavendo periculo ab initio imminet et 
certum est: at illud incertum, an futurum sit. Minor ergo cautio adhibenda 
in eo casu, quam in isto est adhibenda tamen aliqua et prudens.” Jbid., in 
Append., cap. VII, n. 4. 


115 Cf. supra. 


116 This was even more explicitly held, however, by Reiffenstuel, op. cit., 
lib. IV, tit. I, n. 367. 


117 Cf, supra. 


118 What Schmier referred to as a custom was in fact the Imperial Law that 
applied to Salzburg and other cities in order to avoid conflicts between re- 
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ion of the authors held these marriages valid, though the 
condition itself was considered null and void, still Schmier 
maintained that on the basis of intrinsic arguments alone— 
specifically, the caput de condit. appost. in the decretals of 
Gregory IX—such a pact would also invalidate the mar- 
riage.”® To the objection made that the caput in question re- 
fers solely to that diriment pact by which the parties agree 
never to have any children, Schmier replied that this condi- 
tion was cited in the caput merely by way of example. Hence, 
the rule of which this was but one application still held true: 
all conditions contra matrimonii substantiam vitiate the mar- 
riage bond. Since this caput listed among these diriment con- 
ditions that which is contra bonum prolis naturale, Schmier 
argued that for all the greater reason would a condition contra 
bonum prolis spirituale also render the marriage invalid.’*° 
This opinion was accepted by Placidus Béckhn, O.S.B. 
(1690-1752), who went so far as to admit that a pact by which 
a child would be trained to commit any crime would likewise 
invalidate the marriage. Because of the logical but embar- 
rassing consequences to which this principle would lead, he 
prudently warned that his view was without authoritative 
support.’ Although F. Schmalzgrueber also seemed to ac- 





ligious groups. This parity of religions was enforceable by law, provided that 
the parents had not mutually agreed to some other arrangements for their 
children’s religious education. 


119“ At matrimonium hoc nullum esse, licet auctorem non legerim, qui 
doceat, docui tamen iam antecedenter, doctrinam meam approbante C. P. 
Schmalz, et solida convincit ratio: nam si matrimonio addiciatur conditio 
quae est contra bonum prolis, matrimonium invalide contrahitur iuxta cap. 
de condit. apposit. Atque talis conditio, ut filiae sequantur conditionem, 
sectam et haeresim maternam, est utique contra bonum prolis. Ergo.” Op. 
ceit., lib. IV, tr. IIT, cap. V, sect. III, n. 56-57. 

Among those who held the more common opinion were P. Engel, Col- 
legium universi iuris canonici, lib. IV, tit. XVI, n. 3; Van Espen, Jus eccle- 
siasticum universum, P. II, sect. I, tit. XIII, cap. IX, n. 9; Leurenius, op. cit., 
lib. IV, tit. I, cap. IX, q. 118. 


120 Tbid., n. 58-60. 


121 Commentarius in ius canonicum universum, lib. IV, tit. ITI, sect. II, n. 
33-36. For a clear discussion on this point see Feye, De matrimoniis miztis, 
pp. 161 sq. 


412 THE JURIST 


cept this position, nevertheless he made a single exception for 
those marriages which promoted the bonum publicum; in this 
case an agreement to instruct at least some of the children 
outside the Church would not be illicit, so long as the heret- 
ical spouse had refused to allow all of them to be Catholics 
and the Catholic spouse retained the right to do what he could 
to induce the others to accept the Catholic faith.” 

The far more common opinion among subsequent doctors 
rejected this thesis and, headed by V. Pichler, they taught 
that neither the natural law nor the law of the Church had 
declared the nullity of a marriage in virtue of such pacts.’ 
Pichler claimed that the Church had tolerated these pacts in 
Germany as often as mixed marriages were contracted, since 
neither the Church nor the bishops had ever ordered such per- 
sons to separate and since the faithful themselves had always 
regarded the children born of these marriages as legitimate.’ 
In answer to Schmier’s syllogism, moreover, Pichler explained 
that according to the wording of the caput de condit. ap- 
posit.’> the only condition which can be said to be contra 
bonum prolis naturale is that by which the parties consent to 
avoid the generation and education of children. Furthermore, 
accepting Schmier’s assumption that a condition contra bonum 
prolis spirituale was also contrary to the substance of mar- 

122 Op. cit., lib. IV, tit. VI, n. 150. 

This idea seems to have originated with Tanner, De matrimonio, dist. VIII, 


q. IV, dub. V, n. 91. It was later accepted also by Pirhing, op. cit., lib. IV, 
tit. I, sect. VI, n. 167; Lagedamon, op. cit., sect. VI, p. 204. 

123 Op. cit., lib. IV, tit. I, n. 129. 

For a list of those who shared Pichler’s view, see F. van de Burgt, Tractatus 
de dispensationibus matrimonii, pp. 67-68. 

124 J. Carriere also asserted this as an argument for the validity of such 
marriages. Op. cit., t. II, n. 753. Feye, however, wisely rejected this assertion. 
Loc. cit. 


125“Si conditiones contra substantiam coniugii inserantur, puta, si alter 
dicat alteri: contraho tecum, si generationem prolis evites, vel donee inveniam 
aliam honore vel facultatibus digniorem, aut, si pro quaestu adulterandam te 
tradas: matrimonialis contractus, quantumcumque sit favorabilis, caret effectu, 
Licet aliae conditiones appositae in matrimonio, si turpes aut impossibiles 
fuerint, debeant propter ius favorem pro non adiectis haberi.” 
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riage would mean that even a marriage between heretics who 
agreed to educate all their children in their faith, no less than 
a marriage between Catholics who stipulated that their chil- 
dren be trained in arts of magic, would necessarily also be in- 
valid. But how could the perverse education of children be 
said to be opposed to the substance of marriage, when not 
even the actual generation of children is required? Hence, 
Pichler excludes any further discussion on this matter by de- 
fining as the substance of matrimony the obligation mutually 
received which is radically directed to those acts alone which 
are apt for the procreation of offspring.?** 


D. Pastoral Assistance at Mixed Marriages 


The first writer to mention the question of pastoral assist- 
ance at contracts of mixed marriage was N. Serrarius, who at- 
tempted to solve the problem by distinguishing between 
places where the Tametsi decree had been published or re- 
ceived—where a pastor would sin gravely by assisting unless 
there was some excusing cause, since his presence was both a 
sine qua non condition and a dispositive cause for the mar- 
riage itself—and other places where it would not be sinful for 
him to co-operate in the celebration of such marriages, pro- 
vided that he did not make use of any public ceremonial of 
the Church apart from some greater excusing reason.!** 

Although Serrarius subscribed to Bellarmine’s opinion that 
the parties themselves were the ministers of this sacrament,}*° 
nevertheless Serrarius was so impressed with Trent’s insist- 
ence upon the pastor’s presence for the validity of marriage 
that he felt that this co-operation was more than that of a 
mere witness, and rather a major cause of the marriage itself. 
Hence, because of the canonical impediment, a pastor who as- 
sisted at a mixed marriage was guilty of sinful co-operation. 
But outside those regions where this decree had been promul- 





126 Tbid., n. 130. 
127 Op. cit., cap. III, q. III, n. 21 sq. 


128 Bellarmine’s opinion is found in his De matrimonio, lib. I, cap. 7-8. 
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gated—though pastors were obliged to do what they could 
to prevent these illicit unions—they committed no fault by 
attending such celebrations, provided that they gave no nup- 
tial blessing, offered no Mass or Communion and wore no 
liturgical vestment, since, according to Serrarius, these cere- 
monials all involved the danger of public scandal. Even in 
this latter case Serrarius would admit of an exception for some 
greater good, such as the actual or probable conversion of the 
heretic, whereupon the pastor could bestow the nuptial 
blessing and perform all other ceremonials which did not per- 
tain to the essence of the sacrament. The reason Serrarius 
gave for such liberty in this second case was that in these re- 
gions the pastor was not the dispositive cause of the marital 
contract.’ Finally, he taught that those Catholics who had 
already contracted illicit marriage with heretics must first re- 
pent this sin, perform a suitable penance, and promise to do 
their utmost to educate all their children in the Catholic faith 
and to effect the conversion of their heretical spouse.**° 
Ponce de Leon, on the contrary, rejected the idea that the 
pastor’s very presence—when required—constituted an act of 
sinful co-operation. He insisted instead upon the distinction 
between marriages “ legitimately ” contracted and those which 
were not. The pastor, Ponce de Leon maintained, acts 
solely as a qualified witness to marriages where his assistance 
is demanded by law and, as such, does not share in the evil 
intention of either party so long as the marriage itself is “ le- 
gitimate ”—i.e., sanctioned by a papal dispensation or con- 
tracted in a region where contrary custom had abrogated this 
129 Tbid., n. 38-41. In still other sections where the publication or enforce- 
ment of the Tametsi decree would result in serious conflicts or even attacks 
upon the pastor’s life, Serrarius suggested that the pastor could petition the 
Holy See to revoke this decree—though such a measure, he observed, would 


surely lead to an increase of mixed marriages and to the detriment of the 
Church. Ibid., n. 44. 


130 Jbid., n. 47. By illicit marriages Serrarius seems to imply those which 
lacked an excusing cause. 
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necessity, provided that the heretic had promised to convert 
or had sworn not to impede the Catholic in the practice of re- 
ligion.1**_ On the other hand, not even for the gravest reasons 
would Ponce de Leon permit the pastor to grant the nuptial 
blessing, give Communion, or offer Mass, since these acts— 
though not pertaining to the essence of the sacrament—neces- 
sarily involve communicatio in sacris.'** 

Cardinal de Lugo repeated substantially the same opinion: 
where his presence is required, the pastor is bound ez officio to 
refrain from assisting at a marriage as often as he knows of 
any existing impediment until he receives a papal dispensa- 
tion, unless a contrary custom had abrogated the need of such 
permission.4** He added that the pastor could confer the 
nuptial blessing, at least in a marriage with a non-denounced 
heretic,** contrary to the opinion of Ponce de Leon. 

The question of the canonical procedure to be followed once 
a Catholic had actually contracted an illicit union was dis- 
cussed, theoretically at least, by Cardinal Albizzi with regard 
to royal mixed marriages.’ Apart from the fact that such 
Catholies bring upon themselves the suspicion of heresy—for 
which they become liable to the procedures of the Holy Office 
—the absence of any canonical penalty or reservation of sin 
leaves the problem to be solved according to the customary 
norms practiced by the Holy See: the obligation imposed 
upon the parties to separate for a period of time—a month, 
for example—before granting them the dispensation necessary 


131 For a discussion of Ponce de Leon’s excusing causes, cf. supra. 

132 Op. cit., in Append., cap. IX, n. 4-5, 8. 

Ponce de Leon added that the same could be said also for bishops who grant 
permission for mixed marriages, as often as they are “legitimately” con- 
tracted. Hence, he said, the bishops of Germany, Poland, etc., do not sin by 
tolerating these unions, since in these countries the dangers to the faith gen- 
erally cease. Otherwise, the bishops are bound ex officio to prevent mixed 
marriages insofar as they are able. Jbid., n. 6. 


133 Op. cit., disp. XXII, sect. II, n. 38. 
134 Tbid., disp. XIV, sect. V, dub. 4. Cf. also Carriere, op. cit., t. II, n. 755. 
135 Op. cit., cap. XXXI, n. 163 sq. 
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to resume licit married life.’** Cardinal Petra makes no men- 
tion of a similar practice imposed on ordinary Catholics who 
illicitly contract these marriages, but merely states that 
pastors were forbidden to assist unless the heretic had abjured 
or the Pope had dispensed from this impediment. He adds, 
however, that pastors and bishops of countries where a con- 
trary practice was in vogue should deter these marriages by 
warnings, rather than by canonical penalties or censures.'** 


CoNCLUSION 


The canonical doctrine of the seventeenth and early eight- 
eenth centuries was considerably varied and speculative in 
character. Part of the reason could be traced to the lack of 
any universal written law which would provide a basis for the 
commentaries; the majority of the authors refered solely to 
canons of the ancient councils or else to certain decretals 
which treated mixed marriages, while only Cardinals Albizzi 
and Petra introduced more contemporary evidences—de- 
cisions given by the various Roman Congregations—to sup- 
port their testimony concerning the actual practices of the 
Holy See. But between these practices and the teachings of 
the canonists and theologians themselves there was not al- 
ways perfect uniformity. 

According to the jurisprudence of the Holy See, no dispen- 
sation would be granted from the impediment of mixed re- 
ligion unless the heretic first abjured. The only exception to 
this rule was admitted in favor of those marriages which in- 
volved a public good of interest to the Church, and hence the 
marriages of nobility or of heads of State. Even in such cases 
Rome demanded certain safeguards and advantages before the 
dispensation was actually conceded. 

The practice on the local level, however, was not so clear. 
Several authors admitted to the cessation of this ecclesiastical 


136 Jbid., n. 205, 287. The same penance was recommended for marriages of 
nobility by Diana, op. cit., P. VIII, tr. I, resol. 74. 


137 Op. cit., t. IV, Const. XII, n. 10, 15. 
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law ab intrinseco, namely, by reason of the heretics’ actual or 
promised conversion to the faith. Some canonists went fur- 
ther and accepted even the well-founded hope of such con- 
version, provided that it could be prudently judged as prob- 
ably certain. Though in fact Rome did not then endorse this 
condition, this nevertheless appears to be the first example of 
the justifying cause that is now admitted for mixed marriages 
under the present legislation. 

The authors of this period generally taught that the canon- 
ical impediment ceased ab extrinseco both by contrary custom 
and by papal dispensation. Among the first to refer to the 
custom prevalent in Germany, Poland, and parts of France, 
by which Catholics freely contracted marriage with heretics, 
were the Spaniards: Azor, Navarrus, Sanchez, and Ponce de 
Leon. They interpreted the Church’s silence in this matter 
as the tacit acceptance of a custom which abrogated the ex- 
isting law. Those who followed them merely accepted this 
interpretation without question; others like Gobat and Tan- 
ner, however, denied both the knowledge of such ecclesiastical 
approval and the possibility of this interpretation; and fi- 
nally, others like Albizzi, Alexander, and Petra showed with 
increasing clarity the true position legally adopted by the 
Church in the form of canonical tolerance. Although the 
Church tolerated mixed marriages among the common people 
of certain countries, the writers did not cease to insist upon 
the observance of the natural and divine law, particularly in- 
sofar as the faith of the Catholic and the future children was 
concerned. Accordingly, they justified these marriages on the 
principle of the double effect; while all agreed that a grave 
publie good outweighed the danger of exposing oneself to a 
proximate occasion of sin, some authors held that even a pri- 
vate cause could sometimes compensate for such a danger. 
The question of what guarantees were needed to safeguard 
the natural and divine laws, however, was left up to a judg- 
ment of the circumstances in each case. Frequently, doubt- 
ful cases were submitted to certain bishops in Germany for 
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their examination and even dispensation, but this practice too 
was merely tolerated—not approved—by the Church. 

From these rudimentary formulations of causae, condi- 
tiones, and cautiones were to evolve our present norms gov- 
erning dispensations from the impediment of mixed religion. 
The Church at this time was undergoing the painful process 
of gradual uniformity and growth. Whereas a relative laxity 
seemed to prevail in countries beyond her control, a marked 
degree of conservatism characterized the Church’s willingness 
to dispense from this impediment in Catholic regions. There, 
because of the importance placed upon the assistance of the 
pastor and of the penalties frequently enacted by local coun- 
cils, mixed marriages were steadfastly forbidden unless the 
heretic previously abjured or the Pope had granted a dispen- 
sation—which in point of fact was given only when the mar- 
riage affected the common good. Apart from these two ex- 
ceptions, no avenue was opened by the Church. Pastors were 
advised by the canonists to refuse the nuptial blessing and 
the sacraments which might seem to give approval to these 
marriages or which would entail communicatio in sacris. 
Catholics who had illicitly contracted such unions were 
obliged to do penance for their sin and to promise to do their 
utmost to convert their spouses and all the children to the 
faith. 

ALFRED J. CoNNICK 


Boston, MASSACHUSETTS 

















Cases and Studies 


IS FRATERNAL COHABITATION ESSENTIALLY 
A MORAL PROBLEM? * 


By way of introduction to the question at hand it would be well 
to state a few fundamental principles relative to fraternal cohabi- 
tation or the “ brother-sister arrangement,” as it is frequently 
called. 

Fraternal cohabitation is that cohabitation of a man and woman 
permitted by proper ecclesiastical authority as a solution of last 
resort for invalid marriages that cannot be validated or otherwise 
adjudicated. Before this arrangement can be allowed by competent 
authority four essential conditions must be verified. 

First, there must be no other solution or remedy possible for the 
invalid marriage. In other words, as the authors unanimously 
agree, fraternal cohabitation is a solution of last resort. Before it 
can be considered the other possible solutions for invalid marriages 
(convalidation; declaration of nullity and complete separation; 
and dissimulation) must first be ruled out as inapplicable to a par- 
ticular case.? 

Secondly, there must be some proportionate and grave reason 
present justifying the continued cohabitation of the invalidly mar- 
ried couple. Without a compelling reason complete separation 
would be imperative. 

Thirdly, there must be no serious danger of grave scandal arising 
as a result of the couple’s being admitted to the sacraments while 
continuing in what appears to be an unlawful and immoral co- 
habitation. This issue of scandal might well be called the nub of 
the question and its final solution will rest ultimately on whether 
the knowledge of the nullity of the marriage itself and the knowl- 


* Paper read at the New York Regional meeting of the Canon Law Society 
of America on May 12, 1960. 


1Cf. Cappello, De Matrimonio, n. 841. 
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edge of the impediment preventing its convalidation are public or 
occult.” 

Lastly, there can be no proximate danger of incontinence result- 
ing from the fraternal cohabitation. In other words, the occasion of 
sin will be a necessary one, but it must be rendered remote. 

From the standpoint of competent ecclesiastical authority these 
four basic conditions must be verified in any and every case pre- 
sented for judgment before considering the advisability of granting 
permission for fraternal cohabitation. The permission itself may be 
considered a fifth and necessary condition for the lawful use of 
the brother-sister arrangement. 

This brief statement of the meaning of, and the conditions re- 
quired for, lawful fraternal cohabitation is presented merely for 
the sake of clarity and orientation. A more complete understanding 
of what is implied by each of these conditions is presupposed by 
this paper. 

The specific question to be discussed here is whether or not this 
arrangement of fraternal cohabitation is essentially a moral prob- 
lem. By inference, therefore, the question implies that if the issue 
is not essentially a moral one, it must be essentially a canonical one, 
with the result, it would appear, that such cases would then fall es- 
sentially within the province of the public ruling power of the 
Church to be dealt with in the external forum and hence neces- 
sarily reserved to the ordinary. 

The phrase “ essentially a moral problem ” is taken here to desig- 
nate a problem for which a solution will be found primarily and 
chiefly in the application of the accepted principles of moral 
theology. On the other hand, a problem which is essentially canon- 
ical rather than moral is one to which positive ecclesiastical law 
offers a solution, either expressly or by way of the application of 
the general principles of law and of positive prescriptions enacted in 
similar cases. 

oo ae ~ * a 

Canonists have long been interested in this question of fraternal 
cohabitation. Evidence of an explicit reference to it, as understood 
here, is found as far back as the Decretum Gratiani.2 In recent 
years a good deal of the detailed discussion on the matter appears 


2 Sullivan, Legislation and Requirements for Permissible Cohabitation, pp. 
91-92. 


8 Cf. Sullivan, op. cit., pp. 23 ff. 
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to have originated with American canonists.4 This interest is in- 
dicative of the zeal of canonists to find a remedy for some invalid 
marriages that are otherwise beyond solution and thereby, in some 
measure, to help bring to realization the lex suprema: salus ani- 
marum. But, of course, the interest and zeal of canonists do not, 
of themselves, define or indicate the essential nature of the prob- 
lem. 

One reason, however, that might be advanced to show that fra- 
ternal cohabitation is essentially a cononical problem is this: before 
the brother-sister arrangement can be declared permissible in a 
particular case an examination of the case must show that all other 
possible solutions to the invalid marriage are inapplicable. Now, 
although some cases may be quite obvious, still in many instances 
this examination of the case will demand a thorough investigation 
both of the invalid union itself and of the cause of invalidity, an 
investigation requiring in some, and perhaps in most, instances an 
expert and familiar knowledge of the jurisprudence relative to mar- 
riage cases. Regrettably, there are occasional instances of couples 
who have been told, after little more than a cursory inspection of 
their predicament by a priest not expert in the matter, that abso- 
lutely nothing could be done for them, when as a matter of fact 
a more expert and exact investigation would have revealed a ready 
solution of one sort or another. Hence, the role of the canonist in 
cases where permission for fraternal cohabitation is sought is an 
important one and is, perhaps, one reason why Sullivan speaks of 
the brother-sister arrangement as “ a canonical remedy for invalid 
marriages ”5 and as “a canonical solution granted by the Church 
as a last resort for worthy persons involved in an invalid mar- 
riage.”® The reference to unfortunate instances is not meant to 
imply that the ordinary priest is incapable of rendering an accurate 
judgment in any of these cases. But the fact remains that very 
frequently the decision that fraternal cohabitation is the only pos- 


4E.g., Sullivan, op. cit.; Krol, “Permission To Parties Invalidly Married 
To Live As Brother And Sister,” Tue Jurist, XI (1951), 7-32; Godley, 
“Brother-Sister Arrangement In Invalid Marriages,” THe Jurist, XIV (1954), 
253-274; Marbach, “ Living as Brother and Sister: A Last Resort in Marriage 
Cases,” The Priest, X (1954), 861-866; Coyle in The Priest, XIV (1958), 336- 
337; Connell in AER, CXXXVIII (1958), 130-131; Kelly in Theol. Studies, 
XIII (1952), 80-81; Lydon in The Priest, VII (1951), 37-38. 


5 Op. cit., p. x. 
6 Op. cit., p. 57. 
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sible solution in a given instance does demand expect investiga- 
tion by one conversant with the law and jurisprudence on mar- 
riage. This would seem to indicate that these cases, at least from 
this aspect of the matter, involve not merely a judgment made in 
accord with moral principles, but are intimately concerned with 
the intricacies of ecclesiastical jurisprudence based, in turn, on the 
divine and ecclesiastical law governing marriage. 

Another reason for considering these cases as essentially canon- 
ical problems is found in the fact that many of the marriages that 
come up for consideration in this regard prove to be bigamous mar- 
riages in the canonical sense. The parties concerned, therefore, are 
infamous at law and as a result the ordinary is empowered, under 
certain circumstances, to inflict the penalty of excommunication or 
that of personal interdict (can. 2356). To this degree at least we 
are faced with a genuine canonical issue. 

Furthermore, although the Code provides no legislation spe- 
cifically applicable to the problem of fraternal cohabitation as such, 
it remains true that the issue revolves in part around the question 
of the reception of the sacraments by persons who appear to be un- 
worthy, and in some instances publicly unworthy. Canon law does 
have something very definite to say on this particular point in 
canon 855. Over and above this, we find canon 336, § 2, in speaking 
of episcopal vigilance, stating that the bishop is to be vigilant con- 
cerning any abuses in ecclesiastical discipline especially in regard to 
the administration of the sacraments and to be concerned for the 
preservation of the purity of both faith and morals. And canon 343, 
§ 1, declares that the purpose of episcopal visitation is, in part, to 
preserve sound and orthodox doctrine and to safeguard good morals 
while correcting evils which may have arisen. Each of these points 
of law can serve to support the contention that the question of 
fraternal cohabitation is essentially a canonical problem. 


* * * * * 


Although the arguments advanced merit attention, nevertheless 
it would seem that the question of fraternal cohabitation remains 
essentially and primarily a moral problem. 

In the first place, although it is true that the investigation of the 
marriage and of the cause of its invalidity is a canonical question, 
still this investigation would seem to be in the category of a pre- 
liminary but necessary step to further decision. Such investigation 
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is a necessary prerequisite in any case where a marriage is found to 
be invalid as a means of determining what precise method is to be 
employed in order to rectify, if possible, the invalid union. If this 
investigation should show that there is no possible way to validate 
the marriage or otherwise adjudicate it, only then can consideration 
be given to the possibility of a brother-sister arrangement, provided 
the facts of the case also reveal proportionate and compelling rea- 
sons indicating complete separation to be impossible or at least 
very difficult. In the logical order, therefore, it seems that only if and 
when these two points have first been established—no other possi- 
ble solution and grave reasons for not separating completely—can 
consideration be given to the possibility of fraternal cohabitation as 
a last means for reconciling the couple to the Church and of re- 
moving the grave jeopardy to their immortal souls. 

In establishing these two facts, there is verified the presence of 
the first two conditions required for granting permission for fra- 
ternal cohabitation. But the heart of the problem still remains, 
viz., the twofold issue of the danger of incontinence and that of 
scandal. These seem to be the more important questions and must 
be answered satisfactorily before permission can be given. Yet both 
questions are essentially moral issues. 

Moreover, practically all couples who are possible candidates for 
fraternal cohabitation as a solution to their dilemma are living in 
a necessary occasion of sin.? Specifically they come under the prin- 
ciples for concubinage as a necessary occasion, as treated in the 
standard books of moral theology. This fact is seldom specifically 
mentioned in the discussions of this whole problem. Yet it would 
seem to indicate the essential nature of the problem itself. Nor is 
this concubinage always public. There can be and are completely 
occult cases. In such an instance, therefore, the persons concerned 
are not public sinners, are not infamous in fact and, if not biga- 
mists, are not infamous at law either. Such cases would seem capa- 
ble of solution on the basis of moral principles without recourse to 
the ordinary as the lawfully deputed guardian of public morals and 
custodian of the sacraments. 


7In defining concubinage moralists generally include sexual relations as a 
necessary note of their definition. Cf. Aertnys-Damen, Theologia Moralis, I, 
n. 602; II, n. 488. Hence, couples who for a long time have refrained com- 
pletely from such relations because, e.g., of advanced age, ill health or both, 
can hardly be regarded rightfully as being in any occasion of sins of incon- 
tinence. 
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It is true that some canonical issues must be considered in all 
cases which are presented for investigation. It is likewise true that 
some cases appear to be reserved to the ordinary of their very na- 
ture even apart from any action on the part of the ordinary re- 
serving all cases of fraternal cohabitation to himself. Still, in any 
instance the heart of the matter seems to be the question of the 
danger of incontinency and that of scandal. Consequently, all cases 
of fraternal cohabitation would seem to be essentially moral rather 
than canonical problems. 

To say, however, that these cases are essentially moral problems 
is not to say or to imply that they are reserved to the internal 
forum of confession. They are essentially but by no means ex- 
clusively moral problems. In this regard, Cappello’s caution that 
such a case being res plena periculis is therefore fere nunquam 
permittenda ® would appear to be applicable most especially to the 
confessor in the sacramental forum. It seems highly unlikely, if 
not almost impossible, for the priest in the confessional to arrive at 
moral certitude regarding the fact that no other solution to the in- 
valid marriage is possible, unless in a rare instance he already 
knows beforehand that a given case has been investigated and no 
solution has been found applicable. Nor would it be easy for the 
confessor to have sufficient assurance regarding the willingness and 
the ability of the other person to the invalid marriage to live in 
continence. 

Ordinarily it would be likewise very difficult to be morally cer- 
tain in the confessional regarding the absence of scandal, granted 
the confessor is competent to handle the matter in completely oc- 
cult cases. For example, he could ask the penitent if the other party 
would be willing to come to confession to him and then eventually 
settle the case in the sacramental forum. But it seems far better 
and more efficient for him to insist that the petitioner bring the 
matter to him in the internal non-sacramental forum. Perhaps a 
rule of thumb could be proposed as a guide for confessors in this 
fashion: should the petitioner refuse to bring the matter into the 
internal non-sacramental forum, the confessor ordinarily should 
then refuse to consider the matter any further, for ordinarily he is 
in no position in the confessional to arrive at the moral certitude 
regarding the various conditions which must be fulfilled before per- 
mission for fraternal cohabitation can be granted. For similar rea- 
sons visiting confessors (e.g., missionaries, priests giving weekend 


8 De Matrimonio, n. 841, 3. 

















CASES AND STUDIES 425 


assistance, etc.) ought to be especially wary of handling these cases 
themselves in the confessional. 

In conclusion, the writer would like to indicate a few aspects of 
this general problem for further consideration. 

(1) Assuming that these cases are moral problems primarily, 
would it not be an unwarranted restriction to refuse to grant per- 
mission or to refuse even to consider the case on the grounds that 
the persons involved are younger persons?® Granted that the 
danger of incontinence would be much greater when the petitioners 
are younger people, still in a given case where all the necessary con- 
ditions actually are fulfilled would it not appear to be almost an 
unjust refusal of the sacraments to refuse permission for fraternal 
cohabitation solely on the fact of the age of the petitioners? In this 
regard it might be well to recall a statement of the late Pius XII 
found in his famous talk to Italian midwives on October 29, 1951. 
The Pope was speaking of total abstinence between validly married 
persons, who were in a situation where total abstinence was de- 
manded of them. His argument would seem applicable to cases of 
fraternal cohabitation. The pertinent passage is this: 1° “It will 
be objected that such abstinence is impossible, that such heroism 
cannot be attained. Today you will hear and read this objection 
on all sides, even from those who on account of their duty and abil- 
ity should be able to judge very differently.” It is true, the Pope 
went on, “ God does not oblige people to do the impossible. But 
God obliges married people to abstain, if their union cannot be ful- 
filled according to the laws of nature. Therefore, in this case absti- 
nence is possible.” The Holy Father next quoted from sess. 6, chap. 
II, of the Council of Trent on the necessary and possible observance 
of the commandments. He then went on: “ Do not... be confused 
... by all this talk about impossibility.... It is wronging men and 
women of our times to deem them incapable of continuous heroism. 
Today, for many reasons—perhaps with the goad of hard necessity 
or even sometimes in the service of injustice—heroism is exercised 
to a degree and to an extent which would have been thought im- 
possible in days gone by. Why, then, should this heroism, if the 
circumstances really demand it, stop at the borders established by 
the passions and inclinations of nature? ” 


9 Cf. Krol, “ art. cit.,” p. 31. 


10 Pius XII, Moral Questions Affecting Married Life, N.C.W.C. pamphlet, 
pp. 15-16. 
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(2) Would it be right to demand that persons who have been 
given permission to live as brother and sister make known in the 
external forum any violations of their promise to live in conti- 
nence? 14 This seems to be an unwarranted mixing of the external 
and the internal fora, a violation of one’s right to keep secret one’s 
hidden sins. No one is obliged to reveal his hidden sins to another 
unless he freely chooses to do so—and that is not always prudent— 
or unless he is obliged to do so by divine law—and that is the sphere 
of the confessional. It would seem that any violations of con- 
tinency should be left to the confessor to be dealt with according to 
the usual rules of moral theology.!? 

(3) The final point suggested for further consideration pertains 
to the opinion advanced by Fr. Connell }* regarding the reception 
of the sacraments publicly in their own parish by persons living in 
a brother-sister arrangement. Authors generally state that such 
couples must not receive the sacraments publicly in a place where 
they are known, but must receive them only occultly, that is, in a 
place where they are not known, and thereby avoid giving the 
scandalous impression that the Church is tolerating a concubinage. 
Fr. Connell states that he is not convinced of the validity of this 
argument. The gist of his opinion is that the chief scandal such a 
couple is giving comes from the very fact of cohabitation and that 
the primary obligation for them is to diminish or to remove this 
scandal. This removal is not accomplished by the occult reception 
of the sacraments. Fr. Connell thinks that the public reception of 
the sacraments by the couple in their own parish church would re- 
move the scandal. For, he argues, most Catholics will conclude that 
the persons concerned are no longer living in sin, that either the 
marriage has been validated or that they are lively chastely as 
brother and sister. 

Fr. Connell’s argument would seem to be valid in regard to those 
cases where the invalidity of the marriage is the only fact known 
to people, the reason for the invalidity being occult. In such an 
instance, permission to live in fraternal cohabitation having been 
granted, people would judge that the marriage had been validated, 


11 Cf. Krol, “ art. cit.,” pp. 29, 32. 
12 Sullivan, op. cit., p. 133; Kelly, “ art. cit.,” pp. 80-81. 


13“ The Occult Reception of the Sacraments,” AER, CXXXVIII (1958), 
130-131. 
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just as is regularly done in cases of simple convalidation. The per- 
sons concerned could even state in a general way that they have 
been reconciled with the Church, without making any specific claim 
that their marriage had been validated. If a few discreet persons 
know of the cause of invalidity, these could be told and be expected 
to believe that the couple have received permission to live as 
brother and sister. 

Yet if not only the invalidity of the marriage is publicly. known, 
but it is also a public fact that the couple cannot be married, then 
it would seem they cannot be allowed to receive the sacraments 
publicly in their own parish church. One seriously wonders whether 
the knowledge of the brother-sister arrangement is as widely known 
among our people as Fr. Connell seems to think it is and, apart 
from the usual cynics, it would appear to be asking too much of 
the credulity of people to expect them to come to the conclusion 
that the invalidly married persons are living continently as good 
Christians and hence would no longer regard their cohabitation as 
a source of scandal. Granted that the continued cohabitation is a 
source of some scandal and that the primary obligation of the in- 
validly married couple is to diminish or remove this scandal. Still, 
is such removal possible under such circumstances, at least at the 
present time? It would seem not. Hence it would be an added 
scandal, at present, to allow the couple to receive the sacraments 
publicly in their own parish church. For this would only give the 
impression that the Church is tolerating a concubinage which is 
publicly known to be incapable of being rectified. True, as Pius 
XII implied in the passage quoted above, people ought to know 
better. Perhaps in time and with careful instruction our people will 
know better. Until they do actually know and understand, it is 
difficult to see how persons living in fraternal cohabitation can be 
publicly admitted to the sacraments when it is public knowledge 
that they cannot possibly be married without this practice occasion- 
ing further scandal and giving the impression that the Church is 
condoning concubinage. Nevertheless the fact that such an eminent 
moralist as Fr. Connell does propose this opinion emphasizes the 
position taken here, namely, that these cases remain primarily and 
essentially moral problems and underscores the demand for great 
delicacy of judgment on the part of those who must solve them. 


James F. Lover, C.Ss.R., J.C.D. 


Mount Esopus, New York 
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THE DISSOLUTION OF MARRIAGES 


1. An Important Distinction and Its Theological Basis. On the 3rd 
of October, 1943, His Holiness Pope Pius XII addressed the audi- 
tors, officers, advocates, and procurators of the tribunal of the Rota 
and reminded them of the principal norms to which the tribunal 
must conform in its judgments on marriage cases and in its in- 
vestigations of the conditions requisite for the valid and licit dis- 
solution of the marriage bond.t With regard to the dissolubility of 
marriage, the Pope made a distinction between “ sacramental mar- 
riages which have been consummated and other marriages.” Mar- 
riages invested with the dignity of a sacrament and subsequently 
consummated cannot be dissolved, he said, by any human power. 
Their intrinsic and extrinsic indissolubility is absolute. Pius XI 
was equally explicit on the indissolubility of these marriages in his 
encyclical Casti Connubii of December 30, 1930.7 

The reason why these marriages cannot and other marriages can 
be extrinsically dissolved was explained by theologians long before 
the publication of the encyclical Casti Connubii. At the beginning 
of the 17th century Sanchez wrote that consummated sacramental 
marriages symbolize “ in a more perfect manner ” the union between 
Christ and the Church. A sacramental marriage signifies directly 
a moral union between Christ and the members of his Mystical 
Body, a union based on sanctifying grace and charity, a union never 
to be broken, but not indissoluble and, in fact, often broken by 
mortal sin. When it is consummated, a sacramental marriage sym- 
bolizes, in addition, the physical and entirely unbreakable union of 
the Divine Word with human nature and with the Church with 
which He has become one flesh in order to redeem us.’ 

The significance of marital intercourse and its influence on the 
essential properties of the marriage bond has a scriptural basis. 
Saint Paul sees the symbol of Christ’s everlasting and loving union 
with the Church particularly in a consummated marriage between 
Christians. “ Surely no man ever hated his own flesh: nay, he doth 


1 AAS, XXXIII (1941), 421. See T. L. Bouscaren, The Canon Law Di- 
gest, II (1943), 457-458. 


2 AAS, XXII (1930), 539. 


3 Sanchez, 1. II, disp. 13, n. 1; see G. Payen, De matrimonio, Vol. II (ed. 
altera, Zi-ka-wei, 1936), n. 2187, p. 507. 
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nourish and cherish it, even as Christ the Church, because we are 
members of his body. For this shall man leave father and mother, 
and shall cleave to his wife, and the two shall come to be one flesh” 
—Eph. 5: 29-31 (Westminister Version). Husband and wife shall 
become one flesh, because their union is to symbolize the union be- 
tween Christ and his Church. There are also other texts where the 
unifying effect of sexual intercourse is affirmed, e.g., I Cor. 6: 15- 
16.4 

In any valid marriage contract the parties surrender to each other 
the exclusive right over their respective bodies with regard to pro- 
creative acts. When a true sacramental marriage is celebrated, the 
parties initiate, in addition, a state which symbolizes Christ’s loving 
union with His Bride, the Church. The consummation of marriage 
is, over and above all this, the actual fulfilment of the mutual obli- 
gations that husband and wife have taken on themselves in the 
marriage contract, and an effective bodily expression of mutual 
marital love. The marriage consent is an act of moral self-sur- 
render. Intercourse is its physical expression and completion. 


2. Indissoluble and dissoluble marriages. It is important to note 
that there are several categories of absolutely indissoluble mar- 
riages: (a) marriages contracted between two Christians after their 
baptism and subsequently consummated; (b) marriages contracted 
between two pagans and consummated after both parties have been 
baptized; and (c) marriages contracted between a pagan and a 
baptized person and consummated after the pagan party has also 
received baptism. In these marriages there is a sacramental union 
which has been confirmed and sealed by the marriage act. 

“ Other marriages, though they are intrinsically indissoluble, have 
not absolute extrinsic indissolubility, but, granted certain necessary 
prerequisites . . . can be dissolved, not only in virtue of the Pauline 
privilege, but also by the Roman Pontiff in virtue of the ministerial 
power.” The other marriages referred to by Pope Pius XII in his 
address on the 3rd of October, 1943, are those which are not in any 
of the three categories enumerated above. They may be dissolved 
in virtue of the Pauline privilege or the Roman Pontiff’s ministerial 
power. If the Pauline privilege is used, a marriage contracted when 
both parties were pagans is dissolved at the time when one party, 


4F. Huerth, “Notae quaedam ad Privilegium Petrinum,” Periodica, XLV 
(1956), 377-378. 
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after having been baptized, contracts a new valid marriage, the 
other party to the original marriage still being a pagan (can. 1126). 
The following categories of marriages may be dissolved by a de- 
cision of the Roman Pontiff, i.e., by an act of his will with regard to 
a particular marriage: (a) marriages contracted between a baptized 
person and a pagan with a dispensation from the impediment of 
disparity of cult and consummated before the pagan party is bap- 
tized, but not after; (b) marriages validly contracted after the 
promulgation of the Code of Canon Law without any dispensation 
between a pagan and a validly baptized non-Catholic, and consum- 
mated before the pagan party is baptized, but not thereafter; and 
(c) marriages validly contracted between two Catholics, between 
a Catholic and a pagan with a dispensation from the impediment 
of disparity of cult or between a pagan and a baptized non-Catho- 
lic, but never consummated. 

We shall not expatiate on the last mentioned category of mar- 
riages, since their dissolubility is explicitly stated in the Code (can. 
1119). Nor do we intend to consider marriages between pagans, 
which can be dissolved by application of canon 1125. We shall 
only examine the dissolubility of the two other categories of mar- 
riages, in which one party is baptized before the celebration of 
marriage and in which the marriage has been consummated before 
the other party receives baptism, but not after. That a marriage is 
not absolutely indissoluble, if it is consummated when only one 
party is baptized, is clear from the fact that the Pauline privilege, 
servatis de cetero servandis, may be used, even though marital 
cohabitation is continued after one party has been baptized. More- 
over, some marriages validly contracted and consummated by a 
pagan and a non-Catholic baptized party were dissolved by Pope 
Pius XI.5 

Up to a fairly recent date some canonists hesitated to attribute 
to the Roman Pontiffs the power to dissolve marriages contracted 
with a dispensation from the impediment of disparity of cult. In 
point of fact, there are now several cases known in which the Pope 
has dissolved marriages contracted with dispensations from the im- 
pediment of disparity of cult. Some of them are called Fresno cases 


5M. L. Chaussegros de Lery, Le privilége de la foi (Studia Collegii Maximi 
Immaculatae Conceptionis, Fasc. III, Montreal, 1938), pp. 31-32. 


6G. Payen, De Matrimonio, Vol. II, n. 2230, p. 552; G. H. Hanstein, 
Kanonisches Eherecht (Paderborn, 1948), p. 218. 
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after the diocese of Montery-Fresno to which the petitioners be- 
long.’ The petitioner of another such case belongs to the diocese of 
Dedza in Nyasaland, where the hierarchy has been recently estab- 
lished. In each case one of the parties was still a non-baptized 
person at the time marital cohabitation ended. The petitioners did 
not allege non-consummation as a motive for dissolution except in 
the first Fresno case, in which, however, all doubt had not been 
removed about the non-consummation, as the Congregation of the 
Holy Office stated, and the dissolution was granted on other 
grounds. The marriages were dissolved in virtue of the Roman 
Pontiff’s ministerial power. The very use of the power by the Pope 
in these cases sufficiently shows that the Church at least implicitly 
teaches its existence. 


3. The Nature of the Pope’s Power to Dissolve Marriages and the 
Motive for Dissolution. The extension of the Roman Pontiff’s 
power to the dissolution of non-sacramental marriages should not 
surprise anyone. The basis of the extrinsic indissolubility of mar- 
riages is their sacramental nature combined with consummation. 
Moreover, several authors hold that God probably granted Saint 
Paul as well as his fellow apostles wide powers to dissolve mar- 
riages and that these powers are not restricted to the Pauline 
privilege.® In fact, the powers used in the Apostolic Constitutions 


7T. L. Bouscaren, The Canon Law Digest, ITI, 485-486; T. L. Bouscaren- 
J. I. O'Connor, Annual Supplement through 1964, under can. 1127; Annual 
Supplement through 1955, under can. 1127. 


8 The circumstances of the case are explained in the petition: “ Humiliter 
peto ut dissolvatur matrimonium inter Veronam catholicam baptizatam et 
Bizaliele paganum cum dispensatione super impedimento disparitatis cultus 
contractum hoc in Vicariatu apud missionem Bembeke dictam die 9 mensis 
augusti anni 1927. Cohabitatio maritalis non ultra duas dies protracta, 
Bizaliele non baptizato, abrupta fuit neque umquam restaurata fuit nec re- 
staurari potest, quia omnino ignotus est locus ubi dictus maritus Bizaliele 
nune commoratur. Dissolutio dicti matrimonii petitur, quia reconciliatio inter 
maritum et uxorem impossibilis est, quia Verona coram Ecclesia iuxta eiusdem 
leges matrimonium cum viro catholico contrahere et legitimationem liberorum 
novem ex concubinatu natorum obtinere vult, quia scandalum concubinatus 
sic removeri potest apud catholicos in vico ubi Verona in concubinatu vivit, 
et quia dissolutio eiusdem matrimonii mirationi occasionem non dabit propter 
speciales casus circumstantias.”—Archives of the diocese of Dedza. The favor 
was granted in a rescript of the Holy Office on the 15th of April, 1958 (Prot. 
n. 857/m/58). This case is published here for the first time. 


9F. Huerth, “Notae quaedam ad Privilegium Petrinum,” Periodica, XLV 
(1956), 371-377. 
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Romani Pontificis of Pius V and Populis of Gregory XIII are not 
mere applications or interpretations of the Pauline privilege.1° 

Marriage partners are not entitled to determine or modify es- 
sential properties or obligations of the marriage contract, although 
they freely take these obligations on themselves (can. 1081).11_ The 
parties cannot foresee all the difficulties they will meet in the ful- 
filment of these obligations. The fulfilment may, in certain cir- 
cumstances, be an obstacle to their own spiritual well-being or that 
of others. In spite of this, the parties have no authority to termi- 
nate their obligations. That the power to release them from the 
obligation has actually been granted to Christ’s Vicar on earth 
can be proved from the use which he has made of it. Since this 
power is a divinely delegated or ministerial power, its valid use is 
restricted by the purpose for which it has been given. This pur- 
pose cannot be any other but the salvation of souls. In his allocu- 
tion on the 3rd of October, 1943, Pope Pius XII called the salvation 
of souls “ the supreme norm according to which the Roman Pontiff 
uses his vicarious power to dissolve the bond of marriage ” and he 
declared that in the attainment of this purpose “ not only the com- 
mon good of religious society and of human association in general, 
but also the welfare of individual souls will receive due and propor- 
tionate consideration.” The motives for the dissolution of mar- 
riage must, therefore, be related to the “ supreme norm.” 

In the Fresno cases and in the Dedza case mentioned above the 
salvation of souls was promoted in various ways. In the first Fresno 
case the dissolution was granted so that the pagan party, after hav- 
ing been converted and baptized, could marry another Catholic. 
In the second Fresno case the marriage was dissolved for the same 
purpose. In a special reply, the Holy Office declared that the origi- 
nal Catholic party to the dissolved marriage was not forbidden to 
marry a non-Catholic woman after the dissolution of the first mar- 
riage. The primary purpose of the dissolution in this case was 
nevertheless to promote the conversion of the pagan party. In the 
third Fresno case the marriage was dissolved so that the Catholic 
party could marry another Catholic. The Catholic party to the 


10 F, J. Kieda, “ Direct Dissolution of a Legitimate Marriage by Papal Au- 
thority,’ THe Jurist, II (1942), 134-144. 


11 Pius XI, enc. Casti Connubii, 31 December 1930—AAS, XXII (1930), 
591-592. 
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dissolved marriage had been abandoned by his wife, and the woman 
the Catholic wanted to marry after the dissolution of the first mar- 
riage, was under instruction. The dissolution removed the danger 
of incontinence and promoted the conversion of a non-Catholic. 
This case is remarkable because the dissolution had been applied 
for by a Catholic party. It shows that scandal is not necessarily 
unavoidable nor the dissolution unobtainable, if the dissolution 
favors directly a Catholic petitioner. In the fourth Fresno case the 
petitioner was again a Catholic and the dissolution was granted so 
that she could contract a new marriage with a Catholic man before 
the Church. There was a danger of incontinence, since the peti- 
tioner’s first marriage with a non-baptized party, through no fault 
of the Catholic party, had ended in civil divorce. There was, how- 
ever, no conversion to the Church directly promoted by the dissolu- 
tion. In the Dedza case the dissolution was granted so that a 
Catholic woman, who had been abandoned by her pagan husband 
over a long period, could validly marry a Catholic man. The dis- 
solution was sought to validate an irregular union, but the term 
validation was not used in the rescript issued by the Holy See. 

It is to be noted that in these five cases, including the second 
Fresno case, the dissolution was granted in order to make new 
marriages with Catholics possible. It is still an open question 
whether the dissolution of a marriage contracted with a pagan party 
could promote the salvation of souls if it is granted principally in 
view of another marriage with a non-Catholic or pagan. This does 
not seem to be a priori impossible, e.g., if the Catholic education of 
illegitimate children will thus be assured or the non-Catholic or 
pagan party to the new marriage is under instruction and the post- 
ponement of the new marriage involves a grave danger of incon- 
tinence. 

The perpetuity of the marriage bond is a great good for society, 
since it strengthens mutual love between husband and wife and of- 
fers a better guarantee for the education of offspring.” For that 
reason the Church protects the stability of the marriage bond with 
her authority and avoids anything which might diminish the esteem 
of the marriage bond or offer a pretext to those who want to marry 
without the intention of starting a life-long union. The fear that 
the dissolution of a marriage contracted with a dispensation from 


12 Ibid. 








434 THE JURIST 


the impediment of disparity of cult might give rise to a multiplica- 
tion of marriages without the intention of a life-long union, has 
made some canonists doubt in the past whether a dissolution could 
ever be justifiable. According to the Normae issued by the Holy 
Office on the 1st of May, 1934,!* the dissolution will not be granted, 
unless the restoration of marital life between the parties is morally 
impossible and scandal and astonishment are excluded among 
Catholics as well as non-Catholics. Scandal and astonishment are 
less likely to occur in regions where the dissolution of marriages in 
virtue of the Pauline privilege or the Apostolic Constitutions is not 
unusual, particularly if the petitioner is not guilty of the discontinu- 
ation of marital cohabitation, frequently attends Catholic services, 
public prayers and religious instructions, and takes the religious 
education of the children to heart. 

In the Fresno cases and the Dedza case there were definitely ex- 
ceptional circumstances justifying the dissolution of the original 
marriage bond. One cannot infer from them that the Pope is will- 
ing to dissolve every unhappy marriage contracted with a dispen- 
sation from the impediment of disparity of cult. In the Fresno 
cases and the Dedza case marital cohabitation of the petitioner with 
the original marriage partner had become morally if not physically 
impossible. 

In his allocution to the auditors, officers, procurators, and advo- 
cates of the Rota, already referred to, Pope Pius XII mentioned in 
passing that the cases in which a marriage could be dissolved by the 
Roman Pontiff in virtue of his ministerial power were “ relatively 
very rare.” There are, however, cases in which a petition for a dis- 
solution is justified. This appears not only from the cases in which 
& marriage between a baptized and non-baptized party has been 
dissolved without alleging non-consummation as a motive, but also 
from the fact that the Holy See has dispatched certain Normae to 
be followed by Ordinaries in the investigations preceding the peti- 
tion for a dissolution of the marriage bond between a baptized non- 
Catholic and a non-baptized party. 


13 Normae pro conficiendo processu in casibus dissolutionis vinculi matri- 
monialis in favorem fidei per supremam Summi Pontificis auctoritatem.—S. C. 
Officii, 1 May 1934. These norms were prescribed for cases in which a request 
is made for the dissolution of a marriage between a baptized non-Catholic and 
a pagan party. The Normae have not been received in the part of Africa from 
which the author of this article is writing. 
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The first object of the investigations is naturally “ the very pos- 
sibility of dissolution.”4* There are two essential conditions re- 
quired for the possibility of dissolution: (a) that at least one of 
the parties was not baptized at the moment that the marriage was 
contracted; and (b) that the marriage was not consummated after 
the infidel party received baptism.4® Moral certitude based on 
positive reasons about the fulfilment of these conditions has to be 
obtained so that all prudent doubt be excluded. 


4. The Petition and the Rescript. The parties are not forbidden 
to send their petitions for a dissolution directly to the Holy See. 
Yet it is preferable to apply for a dissolution through the local 
Ordinary, since the Holy See normally expects from him information 
on the impossibility of a reconciliation between the parties, on the 
possibility, advantages, and foreseeable effects of the dissolution. 
Petitions from countries under the authority of the Sacred Congre- 
gation of the Propaganda may be sent to that Congregation (can. 
252, §§ 3-4), although it is the Supreme Congregation of the Holy 
Office that issues the rescripts notifying the petitioners of a dissolu- 
tion (can. 247, §3). The dissolution is granted by the Roman 
Pontiff. The petition may be written in English, French, German, 
[talian, Portuguese, or Spanish, but Latin is preferable. 

As in any other petition for a rescript, the circumstances of the 
case and the motive for the petition have to be stated. If the mar- 
riage which the petitioner requests to be dissolved has been con- 
summated after the baptisms of both parties, the dissolution obvi- 
ously will not be valid (can. 1118). The question arises whether 
omissions or false statements on the petitioner’s part in the de- 
scription of the circumstances or the motives invalidate the rescript. 
Omissions do not invalidate the rescript, provided everything that, 
according to the style of the Curia, is required for the validity, is 
mentioned (can. 42, §1). From the Roman Pontifi’s words con- 
cerning “ the supreme norm according to which he uses his vicarious 
power ” we infer that the rescript would be invalid if the circum- 
stances not mentioned in the petition exclude any spiritual benefit 
which otherwise might have been obtained from the dissolution. 

14Pjus XII, Allocution to the Sacred Roman Rota, 3 Oct. 1941—AAS, 
XXXII (1941), 421. 

15 F, Huerth, “ Notae quaedam ad Privilegium Petrinum,” Periodica, XLV 
(1956), 386-389. 
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This would be the case, if the petitioner is unwilling to lead a good 
Christian life, even after his or her marriage is dissolved, or if the 
petitioner has manifested the intention of contracting another mar- 
riage which even after the dissolution of the first will be unlawful 
or invalid. Would the rescript be invalid, if the petitioner does not 
reveal that he or she has culpably discontinued marital cohabitation 
with the other party or entered into concubinage, especially with 
someone already married? In these cases the dissolution might be 
a spiritual advantage for the petitioner, the other party to the first 
marriage or other individuals, e.g., the children, especially if it 
makes the regularization of a state of concubinage possible. It is 
to be remembered that the invalidating effect of omissions does not 
depend on the petitioner’s good or bad faith. 

False reasons stated in a petition to obtain a favor do not invali- 
date a rescript, provided the one motivating reason is true, or at 
least one of the several motives reasons stated in the petition is true 
(can. 42, §2). The motivating reason has to be some spiritual 
benefit for the petitioner or another person. Suppose the regular- 
ization of a state of concubinage is given as the only purpose for 
which the dissolution is sought, although the concubinage cannot 
be regularized after the dissolution of the first marriage. In this 
case the sole motive reason is false and the rescript invalid. 


Conclusion. Whenever the dissolution of a marriage in the cir- 
cumstances mentioned above is under consideration, the salvation 
of souls is the predominant factor which should guide us in the 
steps we take. The sacredness of the marriage bond has to be up- 
held among the Christian and non-Christian population. The faith- 
ful should be taught the symbolic meaning of sacramental consum- 
mated marriages in relation to the union of Christ and the Church 
as well as the Church’s power to dissolve marriages. The spiritual 
well-being of a community and esteem for the marriage bond are, 
generally speaking, a greater good than the spiritual welfare of an 
individual. If the results of careful investigations leave us in doubt 
about the merits of the case, it should be submitted to the Holy See 
with the local Ordinary’s judgment of the desirability and foresee- 
able effects of the dissolution. It must of course be morally certain 
that the marriage has not been consummated since the baptisms of 
both parties. 

St. C. WeitiEns, W. F. 


KACHEBERE SEMINARY 
Fort MANNING, NYASALAND 
BritisH CENTRAL AFRICA 
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MARGINAL NOTES CONCERNING THE 
PRIVILEGE OF THE FAITH 


The Church has the power to dissolve certain marriages, as wit- 
ness canons 1119, 1120, and 1125, and the concession of dispensa- 
tions in favorem fidei in cases not directly contained in the Pauline 
privilege. Of particular interest today are those cases in which a 
dispensation from the bond of marriage is given in circumstances 
not covered directly by canons 1120 and 1125, the so-called Helena 
and Fresno cases.” 

It is a well known fact that some who are concerned with prob- 
lems of administration do not look with favor upon the granting 
of such dispensations. At least five reasons can be adduced for 
such opposition. 

The first reason for opposition is the fear of scandal.* It must 
be admitted that such a fear is well-founded, but the danger of 
scandal could be at least partially removed by a better presentation 
of our marriage doctrine. 

The second reason for opposition is that Catholics might, if they 
realized that a non-sacramental marriage could be dissolved under 
certain circumstances, be moved to enter into such non-sacramental 
unions more readily than to contract non-dissoluble sacramental 
unions. 

It is patent that the bona matrimonialia must not be excluded by 
either party if there is to be any marriage at all, no matter what 
may be the religious condition of the contracting parties. Any mar- 


1It is not my intention to discuss the extent of the Church’s power to dis- 
solve marriages. A recent article on the subject is A. De Léry, “ Quousque Se 
Extendat Ecclesiae Vicaria Potestas Solvendi Matrimonium,” Periodica, 
XLVIITI (1959), 322-339. 


2Cf. E. Sadlowski, Dissolution of Marriages Celebrated coram Ecclesia with 
a Dispensation from the Impediment of Disparity of Cult by the Supreme 
Authority of the Church in Favor of the Faith (Washington, D.C., The 
Canon Law Society of America, 1959); F. Huerth, “Notae Quaedam ad 
Privilegium Petrinum,” Periodica, XLV (1956), 3-22, 371-391; A. De Léry, 
“art. cit.” and “La dissolution du mariage et le pouvoir des clefs,” Sciences 
Ecclésiastiques (1958). 


8 Cf. Huerth, “ art. cit.,” p. 385. 
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riage is per se exclusive and indissoluble save by death.* A condi- 
tion or an intention contrary to any of the bona would render any 
marriage invalid by the law of nature. 

Moreover we should strive to have Catholics understand more 
fully the reasons why the Church prohibits per se mixed marriages 
and especially those to which the impediment of disparity of cult 
is opposed. By entering into a marriage with a non-baptized per- 
son a Catholic deprives himself or herself of the opportunity of re- 
ceiving a sacrament. 

A third reason may be that the meaning of the phrase in favorem 
fidei is sometimes misunderstood. The privilege of the faith means 
that in certain instances the person who has been baptized enjoys a 
more favored position with respect to certain laws than the non- 
baptized person. This seems apparent in 1 Cor. 7, 15.5 The privi- 
lege also means that a person upon receiving baptism acquires a 
more favored position with respect to certain laws than that which 
he or she enjoyed before. 

The reason given for the application of the privilege in the Con- 
stitution Populis of Gregory XIII is precisely the possible danger 
to the faith or morals of the converts covered by the constitution if 
they had to remain perfectly continent. Pope Pius XII in his al- 
locution to the members of the Sacred Roman Rota on October 3, 
1941, stated: 


4A difficulty which may present itself to one’s thinking is that at times our 
justifiable opposition to divorce has been couched in terms which are too 
strong. If marriages were absolutely indissoluble, or in other words if divorce 
were absolutely opposed to the primary precepts of the natural law, then no 
marriage—at least no consummated marriage—could ever be dissolved. Since 
such a view is opposed to the privilege granted to the Jews in the Old Testa- 
ment and to the Pauline privilege it cannot be held. While the exceptions 
which we admit to the general prohibition of divorce can cause us some 
apologetic difficulty in our righteous opposition to the general permission of 
divorce, we must nevertheless recognize that the exceptions result from divine 
dispensation. Cf. Huerth, “art. cit.,” p. 379. 

Furthermore, even the suppression of the various applications of the power 
of dispensing from the merely legitimate bond of matrimony in favor of the 
faith would not end the apologetic difficulty because it is a matter of record 
that such dispensations have been granted. 


5Cf., eg., my “The Scriptural Background of Canon 1120,” THe Jurist, 
XV (1955), 137. 
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In every case the supreme norm according to which the Roman Pontiff 
makes use of his vicarious power to dissolve marriage is . . . the salus 
animarum for the obtaining of which both the common good of re- 
ligious society, and in general of human association, and the good of 
the single [members] find due and proportionate consideration.® 


These words would seem to allow for reasons in addition to actual 
religious or moral perversion or the proximate danger of such, 
though certainly possible danger to the religion or morals of those 
who would be constrained to lead a life of perfect continence if the 
privilege were not granted can never be excluded. In addition to ac- 
tual or possible religious or moral perversion we should include in 
the notion of favor of the faith the simple fact of conversion, actual 
pertinence to the faith, the restoration to grace of a Catholic who 
is involved in a union which can be convalidated by the use of the 
privilege, the faith of children born to a union which can be con- 
validated by the use of the privilege. 

A fourth reason for opposition is the idea that no premium should 
be placed on mixed marriages. Obviously this only applies to cases 
in which the prior valid marriage was contracted with a dispensa- 
tion from the impediment of disparity of cult. 

In one sense this objection has peculiar merit because the conces- 
sion of the dispensation gives to one party—or to both parties—to a 
marriage which was celebrated in some sense in facie ecclesiae an 
opportunity of obtaining again a normal measure of happiness in 
that state of life which is the lot of most people, an opportunity 
which is denied to those unfortunate persons who contracted a mar- 
riage while observing the entire letter and spirit of the Church’s 
legislation on marriage. 

However, this type of thought apparently does not take into con- 
sideration that a sacramental marriage differs in one thing, but a 
most important thing, from a non-sacramental marriage. The 
sacramental marriage is a sacrament with all of the spiritual con- 
sequences that such implies. The parties to a sacramental union 
receive the grace of the sacrament and the pledge of whatever ac- 
tual graces are necessary for their fulfillment of the demands of the 


6“TIn ogni caso, la norma suprema, secondo la quale il Romano Pontefice 
fa uso della sua potesta vicaria di scioglere matrimoni, e .. . la salus ani- 
marum, per il cui conseguimento cosi il bene comune della societa religiosa, e 
in genere dell’umano consorzio, come il bene dei singoli trovano la dovuta e 
proporzionata considerazione.”—AAS, XXXIII (1941), 426. 
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state into which they have entered in virtue of the sacrament. 
While it is not to be doubted that actual graces are granted to 
everyone to fulfill the duties demanded of him by divine law, there 
seems no reason to doubt that such graces are stronger with regard 
to marriage when it is a sacramental bond. There is a definite non- 
juridic spiritual privilege of the faith which Catholics possess com- 
pletely and which baptized non-Catholics who are in good faith 
imperfectly possess in those things which derive from the valid re- 
ception of those sacraments which they receive. 

It may well be that the above reasoning is not that which is 
normally employed in juridie discussions, but we are concerned in 
discussing ecclesiastical matrimonial legislation with truths which 
are part of dogma, and the dogmatic aspects also have practical ap- 
plication. 

A fifth reason for opposing the concession of the dispensation in 
cases in which the prior valid marriage was celebrated after the 
granting of a dispensation from the impediment of disparity of cult 
is that what once has been submitted to the judgment of the Church 
should not be subjected to that same judgment again. However, 
the juridie nature of the contract entered into in virtue of the dis- 
pensation from the impediment is not thereby changed. The mar- 
riage is no more sacramental than a marriage contracted by two 
non-baptized persons; above all it is no more sacramental than a 
marriage between a baptized non-Catholic and a non-baptized per- 
son. The intervention of the Church in granting the dispensation 
and in a sense witnessing the marriage does not render it ontologi- 
cally different. 

As the title of this paper indicates, this is not intended as an ex- 
haustive treatment of the question. It is not intended either as a 
plea for greater lenience in granting the dispensation; certainly it is 
not meant to be an apologia for mixed marriages. However, it is 
well to close this article by noting that this question concerning the 
application of the privilege of the faith became practical during the 
reign of Pope Pius XI, the author of the great defense of Christian 
marriage, Casti Connubii. If he, who was so concerned with the 
sacredness of marriage, could allow the application of the privilege, 
we should oppose its application with great hesitation. 


JoHn J. O’Rourkg, S.T.L., L.SS. 


Saint CHARLES SEMINARY 
OVERBROOK, PHILADELPHIA 
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HOMOSEXUALITY AND THE INVALIDATION 
OF MARRIAGE * 


Varying definitions have been offered for homosexuality, but 
basically it may be defined as a “ psychosexual attraction towards 
members of the same sex.” It is a sexual bias or ‘ propensity ’ 
which constitutes the major sexual drive of the individual. Cava- 
nagh adds to this propensity, in his definition, “ a concomitant aver- 
sion or abhorrence to sexual contacts with members of the opposite 
sex.””? Perhaps the word abhorrence is too strong for use in a gen- 
eral definition, which includes many homosexuals who do not par- 
ticipate in homosexual acts, but who may be described as living in 
a “sexual state which, if committed to act, would result in homo- 
sexual practices.” * However, it can quite safely be said that genu- 
ine homosexuals all have at least some aversion to persons of the 
other sex. 

Both men and women may be homosexuals, and they are divided 
into pseudo- and genuine homosexuals, essential and acquired, ac- 
tive, passive and mixed, and bisexuals. 


Pseudo-homosexuals are individuals who in normal conditions would 
be heterosexual, but who turn to persons of the same sex as a means 
of satisfying sexual tension produced by the stress of particular cir- 
cumstances. Instances of this type occur among soldiers, sailors, 
prisoners, and inmates of some institutions who are unable to find a 
partner of the opposite sex. And a number of male prostitutes, who 
practice homosexuality only out of pursuit of gain, belong in the same 
category. The psuedo-homosexual feels no psychic attraction to mem- 
bers of the same sex, and his homosexual activities are only a substi- 
tute for heterosexual life. With the genuine homosexual, however, the 
attraction towards members of the same sex is of a psychic nature, in 
as far as they arouse in him more or less permanent erotic, affective 
feelings. Although the term inversion is often applied to both types 


* Paper read at the New York Regional meeting of the Canon Law Society 
of America, May 12, 1960. 


1Michael J. Buckley, Morality and the Homosexual (Westminster, Md., 
1959), p. 10. 


2John R. Cavanagh, M.D., “ Homosexuality as an Impediment to Mar- 
riage,” Guild of Catholic Psychiatrists Bulletin, VII (1960), 97. 


3 Buckley, op. cit., p. 11. 
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of homosexuality, it is particularly apt to designate the genuine type, 
because in this case the psychic and physical roles are inverted, inas- 
much as the psychosexual make-up of the genuine homosexual is in 
contradiction to the physical sexual body-build. Some writers restrict 
the term genuine to those homosexuals who are supposed to be bio- 
logically determined, but since the question whether there is inborn 
homosexuality is not completely solved to everyone’s satisfaction, the 
term genuine will be used here for all those who are genuinely at- 
tracted to the same sex, leaving it undecided whether such attraction 
is inborn or acquired.* 


Genuine homosexuals may, then, be divided into essential and 
acquired. 


Essential homoseruals would be those whose condition is either geneti- 
cally determined, or whose homosexuality is caused by early environ- 
mental factors and influences outside the scope of conscious memory. 
Acquired homosexuals would be those in whom the tendency to com- 
mit homosexual acts is predominantly determined by new factors 
arising in later life, that is, later childhood, adolescence, or manhood. 
One cannot completely exclude certain medical or early environmental 
factors from this group as contributing causes, but the main determin- 
ing factors which influence the persons to commit overt sexual acts are 
of a later environmental nature.5 


Another division is made between the active homosexual who 
“ plays the male part in a relationship with a member of the same 
sex, while the passive partner plays the female role. A third va- 
riety, the mixed homosexual, plays both roles, now one now the 
other.” ® Finally, the bisexual is one in whom there appears to be 
a sexual propensity indiscriminately directed towards the same and 
the other sex.7 The male bisexual admits his ability to love women, 
the invert regrets his inability to do so. The bisexual may pride 
himself on his ability to love males, while the invert sometimes de- 
plores his susceptibility. The bisexual has a choice, the invert has 
no sexual choice at all. 

At times homosexuals themselves have offered an explanation of 


4 James H. VanderVeldt, O.F.M., Ph.D., and Robert P. Odenwald, M.D., 
F.A.P.A., Psychiatry and Catholicism (New York, 1952), p. 380. 


5 Buckley, op. cit., pp. 16-17. 
6 VanderVeldt and Odenwald, op. cit., p. 380. 
7D. Bailey, Serual Offenders and Social Punishment (London, 1956), p. 103. 
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their state as being a third sex, possibly in an effort to make them- 
selves more acceptable socially or to lessen their sense of responsi- 
bility. Although a third sex would be a convenient explanation, 
there is no available proof that it is true. 


Except for the fact that homosexuals exist, there is nothing whatever 
to suggest that the natural and divinely ordained human condition is 
other than uniquely heterosexual. Present available medical evidence 
gives overwhelming support to the condemnation of the “ alternative 
sexual state theory,” and equally rejects the intersexuality of the homo- 
sexual condition, thereby refuting the theory which regards the homo- 
sexual as a tertium quid between male and female.8 


Homosexuality is in great part undetectable, and the ones af- 
flicted ordinarily go to great efforts to keep their problem from pub- 
lic notice because of the social stigma attached to it, with the result 
that true statistics on the extent of the problem are difficult to ob- 
tain. However, 


Magnus Hirchfeld estimated the number of homosexuals in Germany 
who are exclusively interested in members of the same sex at about 1.5 
percent of the total population. Taking into consideration those who 
are predominantly attracted by the same sex, the percentage rises to 
2.3. In the United States, Kinsey estimates that 6.3 percent of the 
total number of orgasms are derived from homosexual reactions.® 


Of course Kinsey’s estimate might well allow interpretations which 
could affect his percentage considerably. In Great Britain, 


a cursory examination of the police statistics over the past twenty 
years shows an alarming progressive increase in the number of indict- 
able homosexual offenses, and if undetected acts are increasing in the 
same proportions as the detected acts, then the position is most dis- 
quieting.1° 
In England, “ police figures for heterosexual offenses in 1953 are 
four times greater than in the years from 1930 to 1934. Homo- 
sexual offenses for the same period increased sevenfold from 748 to 
5,680—nearly double the rate of increase in heterosexual indictable 
acts.” 14 


8 Buckley, op. cit., p. 150. 
9 VanderVeldt and Odenwald, op. cit., p. 381. 


10 British Medical Association, Homosexuality and Prostitution (London, 
1955), p. 20. 


11 Buckley, op. cit., p. 22. 
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Although a complete survey of the incidence of homosexuality as 
a cause for ecclesiastical annulment in this country has not been 
undertaken, every priest actively engaged in tribunal work readily 
admits the greater and greater recurrence of cases which involve a 
homosexual. Currently either in process or in the state of prelimi- 
nary investigation, in the Tribunal of the Archdiocese of Newark, 
are four cases involving one party each who is very obviously a 
homosexual, and perhaps twice that number of cases involving par- 
ties who have exhibited forms of behavior in their married life 
which indicate a probably homosexual condition. Thus far it has 
been the practice of the Newark Tribunal eventually to seek a 
papal dispensation in these cases where non-consummation can be 
established by proof. In fact, there is only one case, in our limited 
experience, in which the homosexual party admitted (briefly and ex- 
clusively to the tribunal) the presence of a personal homosexuality, 
with the requirement that it never be made known to the other 
party. All others have either flatly denied a suspected homo- 
sexuality, or have simply refused to testify under any circum- 
stances, which makes the determination of the extent and type of 
the condition most difficult. 

There are at the present time two general theories as to the cause 
of homosexuality, the organogenic theory and psychogenic theory, 
or, more simply, the inborn theory and the acquired theory. The 
organogenic theory includes not only a major aspect called the 
Chromosomal Theory, but also a closely associated variation called 
the Hormonal Theory. 


Although there are few, if any, writers who hold that all genuine 
homosexuality is biologically determined, a number of them believe 
that ... there should be recognized an inborn organically determined 
type [of homosexuality]. The biological theory holds that some homo- 
sexuality is organogenic, i.e., that homosexuals constitute a biological 
intersex variety of the human race. The upholders of this theory, 
when calling the homosexuals sex intergrades, mean by this term that 
male homosexuals, for example, are, biologically speaking, women in 
disguise. Normal men are of the XY biological type, because they 
have an X chromosome from the mother and a Y chromosome from 
the father; women have an X chromosome from the mother and an 
X chromosome from the father, so that they belong to the XX type. 
Now, homosexual men are, according to this theory, supposed to be- 
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long to the same XX type, because they are supposed biologically to 
be women camouflaged in the external disguise of men. . . . Because of 
their concept of organogenic homosexuality, many . . . find in it not a 
pathological abnormality but a biological variation.2 

The hormonal theory presents another aspect of the evidence for 
the biological, innate character of homosexuality. The upholders of 
this theory claim that hormonal imbalance is in varying degrees the 
cause of homosexuality. The homosexual is considered to be a male 
with the hormones and consequent sexual direction and urges of the 
female. Their therapy would consist mainly in hormonal injections to 
restore the balance of power, in so far as the workings of the ductless 
glands are considered to play an important, if not the dominant, role 
in the causation of the homosexual propensity. The hormonal theory 
is a supposed development of the chromosomal theory, and is claimed 
to lead to a confirmation of the Third Sex claim for homosexuals.1% 


We have already discounted this last claim. 

Many writers have been most hesitant to accept the proof offered 
for the existence of inborn or organogenic homosexuality, and prefer 
to consider it as acquired or psychogenic in character. 


This is the theory of analytical psychiatrists and of many others in- 
cluding Freud, Adler, Binet, Moll, Menninger, and Thomas V. Moore. 
These writers hold that homosexuality is due exclusively or predomi- 
nantly to early life experiences. Inasmuch as environment and up- 
bringing may teach a child homosexual practices or make it averse to 
the opposite sex, they believe that homosexuality is psychogenic, at 
least to a great extent. Some writers and particularly the psycho- 
analysts, admit to a certain genetic predisposition to homosexuality, 
not only in homosexuals but also in heterosexuals. In their opinion 
there is a latent heterosexual component in every homosexual, and a 
homosexual component in every heterosexual individual; in other 
words a homosexual disposition is normal to everybody.!* 


It would be a problem beyond us to state clearly which theory 
merits full credence. “ The Chromosomal Theory . . . must be con- 
sidered as an unproved and, with the present state of medical 
knowledge, unprovable thesis. It seems no more than mere specu- 
lation and affords no basis for any serious moral principle at its 
present stage of development,” we are told by the most recent 


12 VanderVeldt and Odenwald, op. cit., p. 382. 


13 Buckley, op. cit., p. 47. 
14 VanderVeldt and Odenwald, op. cit., p. 382. 
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Catholic opinion.” On the other hand, assigning all homosexuality 
to psychogenic factors seems equally unwarranted. Perhaps we can, 
for the present, seek refuge in an opinion which includes both the- 
ories: 


The facts of clinical experience would seem to indicate that homo- 
sexuality, like other psychic constitutional anomalies, has in its etiology 
both inborn and environmental factors. Here, as elsewhere . . . he- 
redity determines what one can do and environment determines what 
one does.16 


Moral responsibility is certainly not the particular concern of 
this treatment of our subject, but the homosexual’s outlook on his 
or her problem certainly is, and therefore at least a brief consider- 
ation of moral responsibility seems indicated. 


The basic rule is that voluntary actions and desires of a homosexual 
nature are objectively a grievous sin against the natural law. Granted, 
for the sake of argument, that some forms of homosexuality have a 
biological organic cause, one cannot claim that the homosexual there- 
fore has a right to give in to his urges. A heterosexual may be said 
to be biologically urged to normal sexual activities, but that does not 
give him the right to sexual satisfaction outside of marriage.!” 


It is perfectly possible, of course, to encounter homosexuality in 
an essentially or genetically determined person, or one whose con- 
dition was determined by extremely early environmental factors, 
and we would logically conclude that “in neither case, nor in a 
combination or interaction of both, would the subject be morally 
guilty of the origin of his homosexual condition.” 1% But it would 
be wrong to excuse them from the guilt of later acts which they 
know are wrong, just as it would be wrong to excuse an adult thief 
who protests that he inherited a weakness for stealing and has been 
doing it since his earliest days of pilfering cookies from the pantry. 

From the moral viewpoint, then, we can group homosexuals into 
three general categories. First, those who admit guilt and seek 
sexual normality; second, those who know they should change but 


15 Buckley, op. cit., p. 42. 


16 A, J. Rosanoff, Manual of Psychiatry (6. ed., New York, 1927), p. 11, e¢ 
passim. 


17 VanderVeldt and Odenwald, op. cit., p. 393. 
18 Buckley, op. cit., p. 16. 
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are reluctant to change something they feel is integral to their per- 
sonalities; and third, those who disregard the moral law entirely as 
not relevant to their condition. This third type might well figure 
in a case for annulment, if, for instance, a person positively ex- 
empts himself from accepting the obligations of marriage. Again, 
from a moral viewpoint, 


the second category, in common with the third, is capable of putting 
up a specious and emotional barrier of self-defense in the subjective 
sphere, arguing that the category of sins against nature does not apply 
to people in his condition because, he will say, homosexual acts are 
not contrary to Ais nature but in accordance with it. He may say, 
too, that the Church counsels matrimony as the normal state of life 
for the average man or woman who has no vocation to celibacy, but 
has no answer for the homosexual who may similarly have no such 
vocation. In this context it should be borne in mind that we condemn 
any religious bodies, as well as individual moralists who, in defending 
the practice of contraception by confusing the purposes of matrimony, 
put sexual fulfillment and mutual help and companionship on an 
equality with the primary purpose of procreation. Such views play 
into the hands of homosexuals. If sexual pleasure and companionship 
are regarded as equally primary, and if procreation may be legiti- 
mately prevented by artificial means, the force of the arguments 
against homosexual unions where there is genuine affection is enor- 
mously weakened. Homosexuals who are prone to self-justification in 
specious home-made moral codes are quick to seize upon this point 
and make the most of it. The findings of the Lambeth Conference of 
1958 are certainly not helpful in this respect.?® 


Undoubtedly we have at times heard that homosexuality is 
abated or even disappears in marriage. “ Nothing is further from 
the truth, marriage is not a treatment.” 2° “Some priests . . . hold 
that the homosexual can overcome this homosexual propensity and 
embrace the married state. But the evidence suggests that, except 
in individual cases, marriage is no cure for the homosexual.” 2! 
The individual cases would embrace those who are psuedo-homo- 
sexuals, 


19 Buckley, op. cit., p. xv. 
20 Cavanagh, “ art. cit.,” p. 99. 
21 Buckley, op. cit., pp. 189-190. 





448 THE JURIST 


but it would be disastrous to advise marriage to a genuine homosexual 
as long as he has not changed into a heterosexual by some method of 
therapy, regardless of whether his condition is supposed to be or- 
ganogenic or psychogenic. Marriage does not cure the genuine homo- 
sexual from his perverse inclinations. . . . Should a homosexual, before 
being cured, insist upon marriage, he is morally bound to reveal his 
condition to his partner.?? 


All priests are advised in canon 1019 to be certain that before a 
marriage takes place nothing stands in the way of its valid, licit 
celebration, and in the following canon the pastor is again told to 
be certain of the freedom from obstacles to the marriage in good 
time before the marriage. If a possibly persistent invalidating con- 
dition or intention were discovered, the matter would have to be 
referred to the ordinary, perhaps the most common case being the 
couple who manifest an obstinate agreement to practice contra- 
ception. Certainly it can also be said that a case involving homo- 
sexuality, if it is known or manifested to the pastor, should be re- 
ferred to the ordinary, who may delay the marriage as long as there 
is a just cause for so acting.?* 

An unfortunate situation most often occurs when the homosexual 
carefully shields his condition from both the other party to the 
marriage and the priest, in the vain hope that, somehow or other, 
marriage will work a cure. Lacking some definite signs, the priest 
would simply not inquire at all about homosexuality. Most prob- 
ably though, the obligation of the priest to inform all couples of the 
necessity of manifesting this condition before marriage is included 
in the demand of canon 1020, § 2, that the priest interrogate each 
spouse separately and carefully before the marriage about the ex- 
istence of possible obstacles to valid consent. This requirement 
was made much more pointed in the Instruction of June 29, 1941, 
which demanded that the examination “ effectively repress that 
abominable practice which owing to human depravity has in cer- 
tain places become a plague to Christian marriage.” ** The refer- 
ence here is understood to be to birth prevention, but homo- 
sexuality certainly qualifies even in that category. 


22 VanderVeldt and Odenwald, op. cit., p. 393. 
23 Canons 1031, §§ 1,3; 1039, $1. 
24§.C. de Disc. Sacr., n. 9—AAS, X XXIII (1941), 297. 
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We are not suggesting that homosexuality is in itself an im- 
pediment to marriage in the strict sense, or even that its presence 
in genuine form indicates the presence of a contrary premarital in- 
tention or condition of itself, any more than the intention to prac- 
tice birth control does, but it is definitely possible, and in some 
cases probable, that the genuine homosexual, motivated by his con- 
dition, might, for instance, place an invalidating contrary pre- 
marital intention. 

Since we have not taken the precaution to restrict our subject as 
to the manner in which homosexuality might invalidate marriage, 
whether as a diriment impediment of impotence, or as involving 
insufficient consent because of a deficiency on the part of the intel- 
lect, for example, insanity or error, or as involving faulty consent 
on the part of the will, from the viewpont possibly of excluding 
marriage itself, or the properties of marriage, or, finally, as a condi- 
tion of some kind, we shall have to say something on each of these 
subjects if we are to offer a comprehensive view of the whole prob- 
lem. 

Oesterle says, in his work on the subject, that he was unable to 
discover a true cause for annulment presented exclusively on the 
grounds of homosexuality, for the reason that the innocent party 
seeks either an annulment on the grounds of impotence or a dis- 
pensation because of the non-consummation of the marriage.25 We 
ean all add that we know of papal dispensations being granted in 
such cases, but have not seen affirmative answers to any case for 
annulment on the grounds of impotence caused by the homo- 
sexuality of one of the parties. The possible impotence of the 
homosexual would be functional and psychic. Quinn defines “ func- 
tional impotence as existing when the genital organs themselves are 
intact and labor under no abnormality, but are inept for the ful- 
fillment of their functions by reason of defects in other organs 
which exert an influence on the sexual functions.” Among related 
defects he lists, “ oddities in the psychic make-up of the individ- 
ual,” adding that “ among the causes of purely psychic impotence 
must be considered sexual perversion and, specifically, homosexu- 
ality”... and he includes a word of caution: “ As the Rota points 
out, one cannot state without qualification that homosexuality al- 


25D. G. Oesterle, OS.B., “De Relatione Homosexualitatis ad Matri- 
monium,” Revista Espanola de Derecho Canonico, X (1955), n. 28, p. 9. 
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ways produces impotence, and consequently the Rota insists that 
each case be judged on its own merits.” 76 
Cavanagh takes issue with this opinion. He insists that 


psychologically the homosexual is impotent in heterosexual relations, 
Both the stimulus and the desire for such relations are absent, and 
there is a positive aversion for the act itself... 27 

The whole fulfillment of the specifically human act is that it is a 
union of the whole persons of both husband and wife. It is far more 
than a merely physical act. It is a mutual compenetration of two 
human beings who are united body and soul with each other. The 
sexual act is an incomplete act unless this physical compenetration of 
persons is effected with its physical counterpart. Thus it is not war- 
ranted for the partners in a marital act to separate the psychical com- 
ponent of the act from the physical, or the physical from the psychical. 
Such separation would be the rule rather than the exception in the 
case of the homosexual.2® 


The obvious conclusion to be drawn from Cavanagh’s opinion is 
that persons are impotent, though they be capable of completing 
marital relations physically, if they lack mutual psychic compene- 
tration, while Quinn clearly indicates that he speaks of impotence 
only as “ the inability of the man or woman to perform conjugal 
acts, which act consists in the penetration by the male organ into 
the vagina of the woman and the depositing of seed therein.” *° 
The argument of Cavanagh, therefore, is not that homosexuality is 
an impediment to marriage, but rather it is an argument against 
the law of God and the Church in reference to the nature of im- 
potence. 

Ordinarily no problem would arise from attempting to establish 
the alleged possible homosexual impotence as antecedent, but the 
difficulty is always encountered in determining whether it is abso- 
lute or relative from useful viewponts, and, most difficult of all, 


26 Rotal Jurisprudence with Regard to Functional Impotence in the Male 
(Published for limited distribution by the Canon Law Society of America, 
Washington, D.C., 1957), p. 6. 


27 Cavanagh, “art. cit.,” p. 102. 
28 Tbid., p. 101. 
29 Op. cit., p. 4. 
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whether or not it is perpetual. O6csterle states that obligatory 
homosexuals are absolutely impotent in reference to the other sex.3° 
But in his definition, an obligatory homosexual is one who is not 
able to have marital relations with the other sex, in which context 
all would agree without argument. More to the point is whether 
genuine homosexuals are curable. Some writers insist that they are 
incurable. “ Hirschfeld and others who hold to the exclusively con- 
stitutional etiology of homosexuality considered the disorder as 
completely incurable, an attitude that has been dubbed therapeutic 
nihilism.” 4 Most writers believe that it is curable, but only in a 
limited number of cases, and after intensive and continuous treat- 
ment.3? 

For our purposes, we must include the opinion of Oesterle, de- 
rived from a study of several Rotal decisions, that when consider- 
ing functional impotence as related to homosexuality one must 
refrain in cases of inversion from making general judgments, since 
each case must be given careful consideration. Quite often persons 
who are functionally impotent for psychic reasons such as homosexu- 
ality, congenital or acquired, are able to overcome this difficulty 
after proper treatment. The conclusion is, then, that the perpetuity 
of the impotence depends on the future, and the impotence can only 
be probably perpetual in the present, with the simple probability 
yielding to the presumption of validity of marriage as indicated in 
canon 1014.33 In the cases reported by Oesterle, as well as in all 
others encountered in Rotal decisions in reference to homosexuality 
as a cause for annulment proposed on the grounds of impotence, 
the sentences upheld the validity of the marriage with no recom- 
mendation or, where warranted, advised the requesting of a papal 
dispensation. We can safely conclude, then, that homosexuality 
does not equal impotence in ecclesiastical law. 

From the viewpoint of consent, 


Canon Law requires that the matrimonial consent of the two parties, 
legally capable of marrying, be true and deliberate, internal, free, and 
personal, absolute, or equivalent to absolute, mutually simultaneous, 

80 “ Art. cit.,” p. 23. 

81 VanderVeldt and Odenwald, op. cit., p. 388. 

32 Cavanagh, “ art. cit.,” p. 98. 


33 Quinn, “ art. cit.,” p. 31. 
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and duly manifested externally. In view of these conditions marriage 
may be invalid for reasons affecting the exercise of the intellect or the 
will.34 


Can we therefore include homosexuals among those who are suf- 
fering from a mental disease? There has been much dispute as to 
whether or not homosexuality is a disease. 


Some doctors look upon the homosexual as a sick person, who consti- 
tutes an exclusively medical problem. . . . Yet we have shown that even 
the most cursory examination of the British Medical Association’s Re- 
port openly reveals the inadequacy of available medical data to ex- 
plain homosexuality on a biological or endocrinological basis. . . . The 
Wolfenden Report, too, rejects the “disease theory,” since it fulfills 
none of the three conditions required for a disease. . . . If psychiatric 
disorders are present in a number of homosexual cases, it will be found 
that they are generally explainable as the outcome rather than the 
cause of the homosexual condition. They are the products of the emo- 
tional strain and conflict set up by the homosexual propensity and not 
its causal factors. . . . Homosexuality, therefore, is most certainly not 
a disease 35 


However, though it is not a disease, definite characteristics are 
often present which affect the intellect and the will. 


Certain psychic characteristics are almost regularly present. Homo- 
sexuals are usually introverts, shy personalities, people who seem to 
be akin to the psychotics of the schizophrenic type. True, various per- 
sonality types are found among them, but there is considerable evi- 
dence to show that a special relationship exists between schizoid or 
autistic personality and homosexuality. Homosexuals, as a rule, are 
unhappy and disturbed individuals characterized by basic anxiety 
abetted by loneliness, fears and indecisiveness. The disturbance is 
often due to repression, a factor that, under the influence of social 
conventions, is common enough with heterosexuals, but that is un- 
doubtedly much more common and more damaging with homosexuals. 
In severe cases, psychotic disorders may develop, for the most part, 
in the form of paranoid states in which the delusional or hallucinatory 
trend is of a homosexual nature.3¢ 


84 W. J. Doheny, C.S.C., Canonical Procedure in Matrimonial Cases, Vol. I, 
Formal Procedure (2. ed., Milwaukee: Bruce, 1948), p. 759. 


35 Buckley, op. cit., pp. 151-153. 


36 VanderVeldt and Odenwald, op. cit., p. 381. 
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Of course, it is perfectly possible that the psychotic disorder of 
a homosexual in a given case might so effect the intellect that the 
will does not give valid consent. In fact, Oesterle proposes the 
opinion that the homosexual is incapable of giving true consent to 
marriage. Whereas he may externally manifest consent as required 
in canon 1081, and merit the presumption of internal conformity to 
the external manifestation as required in canon 1086, he actually 
does not have the physical and moral capacity of obliging himself 
by means of the consent which is required for a valid contract. 

One is not able to enter a valid contract if one is unable to ar- 
range to fulfill the object of the contract. The object must be pos- 
sible both physically and morally, for to the impossible no one is 
obliged, nor can anyone thus oblige himself. If the object is partly 
possible and partly impossible, a distinction must be made as to 
whether the object is divisible or indivisible. If it is indivisible, 
there is no contract, because consent to it is lacking, inasmuch as 
the parties desire either to enter the contract or not to enter the 
contract. The object of the matrimonial contract is in itself indi- 
visible, because it comprehends the perpetual and exclusive right 
to the marriage act. This object of matrimony is impossible of ful- 
fillment for the homosexual. 

Oesterle includes as an example a case processed before the Rota, 
which concerned a young lady who was beset by such a powerful 
sexual instinct that she was bound under its insuperable influence 
to give herself to every man, and thus at the time of the marriage 
contract she was not mistress of her own body. The decision in 
first instance was affirmative, in second instance negative, and in 
third instance affirmative. The reasoning used was, according to 
Oesterle, that in the first place the Church has not made insanity 
an impediment, but rather left cases involving the insane to be 
judged by principles of the natural law. Beyond those persons who 
obviously lack the use of reason, there are those who require not 
only sufficient knowledge in the intellect as a basis for the act of 
the will, but also sufficient deliberation of the will, which is not pos- 
sible, not only when the intellect is absent, as in the insane, but 
also when disturbances either of the intellect or of the will, through 
abnormal phantasies or disordered nerves, remove the possibility 
of making a true election on the part of the will. 
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Even beyond this class of possibly insane persons are others who, 
while maintaining their intellect with integrity, because of defects 
in the equilibrium of their organs and in the co-ordination of their 
powers generally, become incapable of deciding, and acquire a com- 
pulsion to act in a certain way which they are unable to resist. In 
this last class are to be placed the homosexuals. They are in- 
vincibly drawn to acts against nature, and therefore are not mas- 
ters of their own acts in relation to a legitimate union with a wife 
or husband. They are incapable of obliging themselves perpetually 
and exclusively to the natural acts of a chaste spouse. Marital 
consent is not given, if internal liberty is obstructed per accidens, 
for example, by homosexuality.*7 Perhaps some would consider 
those described above as placing a totally simulated consent, but 
what seems more to be envisioned is simply their inability to fur- 
nish consent, in like manner as the insane cannot furnish it. 

Certainly persons who find themselves married to homosexuals 
would be justified in insisting that there was an error made some- 
where before or at the time of marriage. It could have been one of 
three types, a simple error which remains in the intellect and would 
be of no avail as a cause for annulment, or an error regarding the 
quality of a person, which again would not serve as grounds, since 
the will gives consent to the object of the contract and thereupon 
the essence of a contract is accepted, though accidentally the intel- 
lect is deceived by error. Consequently, if an error referred only 
to a quality of a person which was not equivalent to an error of 
personal identity, the matrimonial contract would be valid. 

If one prescinds from a case involving a conditio sine qua non, 
then, the only case useful for discussion here would be an error con- 
cerning the substance of the action, for example, an error regard- 
ing quality which is equivalent to an error regarding personal 
identity. When one marries a homosexual unknowingly, is one 
really marrying a different person from the one who was originally 
thought to be the spouse? 

Several requirements are demanded in an error regarding quality 
before it can be considered as the equivalent. of an error regarding 
personal identity. The quality must be exclusively applicable to 
the person in mind, this person must ordinarily have been previ- 
ously unknown to the spouse who is in error, the consent must have 


37 Oesterle, “ art. cit.,” pp. 33-36. 




















CASES AND STUDIES 455 


been given directly in reference to the quality, and the intention 
insisting on the existence of the quality must never have been re- 
voked.38 If we recall the chromosomal theory of the dual person- 
ality of the homosexual, and if we accept it, we could see fulfilled 
some of these conditions for a substantial error regarding personal 
identity. Not in this theory, however, and certainly in no other, 
do we find all the conditions fulfilled. Error of any kind, by itself, 
then, would not form grounds for annulment in reference to homo- 
sexuality. 

An error, however, according to canon 104, could invalidate mar- 
riage if it involved a conditio sine qua non, which brings us to the 
interesting question of conditions. D’Annibale defined a condition 
as a circumstance attached to an act on which circumstance the act 
itself depends, something in the nature of a necessary co-operator. 
Conditions are considered as deductae in pactum, if they are made 
as a mutual agreement between the parties to a marriage and in- 
corporated into the contract, or as non deductae, if they are made 
by one party only and not incorporated into the contract. Canon 
1092 lists four types of conditions, once placed and not revoked, 
which are concerned with the marriage contract. The first would 
involve something in the future which would be necessary, impos- 
sible or evil, but not against the substance of marriage, and which 
would be presumably have to be considered as not made. This type 
is not useful for our purposes, but that mentioned in the next part 
of the canon is. 

If the condition was invoked against an essential property of 
marriage, it would militate against the substance of marriage and 
could well affect the validity of marriage.2® Although homosexu- 
ality in itself would not form grounds in this category, it certainly 
would merit great consideration as the motive for a condition being 
placed as affecting an essential property of marriage, or, for that 
matter, as militating against marriage itself. It is not uncommon 
to discover such contrary conditions as have been invoked with a 
basic motive concerned with the continuance of a career, or an un- 
willingness to bear children who might inherit a neurosis or disease 
of some kind; it is not difficult, then, to conjure up cases involving 
homosexuals who might place conditions against marriage or its es- 


88 Doheny, op. cit., I, 844. 
89 Tbid., pp. 942-944, 
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sentials, for example, because they do not want children to inherit 
their problem, or because they are only making a trial of marriage, 
to see if it might cure their homosexuality, or they might enter 
marriage with the condition that they can continue their homo- 
sexual activities, which last condition would not be invalidating, 
as we shall see below. 

The third part of canon 1092 concerns future licit conditions, and 
states that they suspend the validity of the marriage if the condi- 
tion is honorable in character. To process cases of this kind is not 
to be considered difficult.4° It would seem, therefore, if one mar- 
ries with the conditio sine qua non, “I marry you only on the con- 
dition that you are heterosexual in your sex life,” the marriage con- 
sent would be suspended until the condition is verified. But to 
verify such a condition legally seems practically impossible. 

Finally, past and present licit conditions relate to the validity 
or the invalidity of the marriage according as the condition is veri- 
fied or not. 


This validity is not suspended, dependent upon the knowledge of the 
party limiting the consent, but takes effect immediately as soon as the 
condition is verified. Similarly, a marriage is invalid immediately, if 
the condition stipulated is not verified as required by the condition. 
Later discoveries of the objective fact only add corroborative assur- 
ance. A fact is an objective certainty; subjective assurance follows 
upon the ascertaining of the actual facts.*2 


It would seem that the condition, “I will marry you if you are not 
homosexual,” if invoked as a conditio sine qua non, would therefore 
invalidate the marriage if the other partner was a genuine proved 
homosexual. Cavanagh offers an opinion that “a mutual hetero- 
sexual orientation should certainly be a conditio sine qua non for 
any marriage. Whether this condition be explicit or implicit would 
seem to have no particular bearing, except that the explicit condi- 
tion would be easier to prove.” #2 However enticing this idea is as 
a means of ending many problems in short order, it would, if pur- 
sued, end in greater disorder when everyone who wished to be extri- 
cated from a difficult marriage alleged an implicit condition of this 
kind. This type of condition is really more in the nature of an 


40 Tbid., p. 1004. 
41 Tbid., pp. 1004-1005. 
42 Cavanagh, “ art. cit.,” p. 100. 

















CASES AND STUDIES 457 


interpretative intention, and accordingly does not affect the con- 
sent, just as little as in the case of the person who would have 
placed a condition if he or she had known the other partner was 
neurotic or sterile. But since no precise condition was actually at- 
tached to the contract, the actual consent as given is not affected 
by such an interpretative intention, for the latter obtains simply in 
the realm of hypothesis, whereas consent in marriage is concerned 
with actuality.*% 

An intention, differing from a condition, is a firm resolve, that is, 
an express and positive act of the will, whereby the contractant 
pledges matrimonial consent solely in the manner and to the degree 
that he intends to be bound by the contract.44 Just as with condi- 
tions already explained, homosexuality would serve as a useful mo- 
tive in a case involving a contrary intention, but the intention to 
practice homosexuality itself would not be considered a contrary 
intention. If it did, it would probably be presented as a species of 
an intention contra bonum fidet. 

An interesting case decided by the Rota in 1935 concerned a 
Countess Daria, who had married a Count Norbert. They had a 
child, but later were divorced. The Countess impugned her mar- 
riage on the grounds that the Count had placed an intention contra 
bonum sacramenti and also contra bonum fidei in consequence of 
his life of homosexuality. The decision held that although homo- 
sexuality was a detestable crime, it did not destroy the bonum fidei 
of matrimony. The in iure section of the Rota sentence in this case 
proposed the opinion of Reiffenstuel, Schmalzgrueber, and Wernz- 
Vidal, to the effect that sodomy has an equal effect with adultery 
in reference to dividing the common flesh between spouses in matri- 
mony, so that, if one reserves the right to sodomitic acts when 
handing over the usual marriage right, the conjugal fidelity is ex- 
cluded, and a true contra bonum fidei intention exists. But, so the 
Rota continued, the problem is most difficult to solve, since St. Al- 
phonsus and Cardinal Gasparri held the opinion that the flesh in 
marriage is not susceptible of division apart from a natural inter- 
course.*® 


43 Doheny, op. cit., I, 952. 
44 Tbid., p. 954. 
45 Sacrae Romanae Rotae Decisiones, XXVII (1935), 358. 
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A similar case, for which a declaration of nullity had been 
granted in Cleveland, was reversed in second instance, and the re- 
versal was upheld by the Rota, which pointed out the uncertainty 
concerning sodomy dividing the flesh as just mentioned, even if a 
premarital reservation was made to continue after marriage the 
sodomitic relationship with another that had been started before 
the marriage. The Rota in this case concluded on a rather definite 
note to the effect that a division of the common flesh of spouses is 
not effected except upon a party’s positive act of the will to divide 
the flesh between the lawful spouse and some person of the other 
sex as distinct from the one effecting the intention of marriage.*® 


CoROLLARY 


At our request twenty-eight Catholic physicians kindly volun- 
teered useful information on our subject by answering a question- 
naire sent to them for this purpose. This group included psychia- 
trists, gynecologists, urologists, and medical doctors in general 
practice. All these physicians have had considerable experience in 
their profession, and are of excellent reputation. A summary of 
their opinions follows. 

There are not actually more homosexuals proportionately now 
than formerly. However, more homosexuals marry now than pre- 
viously because of the general increased popularity of marriage. 
Again, the incidence of homosexuality as a problem in marriage is 
probably no higher than formerly, though its existence has in fact 
become better known and acknowledged in recent times. 

With one exception, the general opinion was that about fifty per- 
cent of genuine homosexuals are functionally impotent in the canon- 
ical sense, while all agreed that the principal cause of this condi- 
tion was psychic in character. 

Sixty-five percent of the physicians affirmed that homosexuals 
are capable of giving free consent to marriage, while the remainder 
answered negatively. Approximately the same proportion, two- 
thirds, thought this condition to be incurable, while the rest thought 
a long, slow cure to be possible. 

Lastly, two-thirds did not consider homosexuality a disease, but 
the remaining one-third did consider it a disease in the strict sense 
of the term. 


46 Coram Mattioli, n. 6141, Dec. 11, 1958, Branen vs. Smith. 
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PERTINENT Rota DECISIONS 


R. Dec., XVII (1925), 61. 

. Dec., XXI (1929), 43. 

. Dec., XXV (1933), 258. 

. Dec., XXVII (1935), 365. 
. Dec., XXXII (1940), 81. 

. Dec., XXXII (1940), 141. 
. Dec., XXXIII (1941), 144. 
. Dec., XXXIII (1941), 488. 
. Dec., XXXIV (1942), 775. 
Dec., XXXV (1943), 594. 
Dec., Dec. 11, 1958, n. 6141. 
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CONCLUSIONS 


1. Genuine homosexuality is increasing in incidence as a marital 
problem. 

2. The effects of homosexuality are becoming more definitely de- 
termined, though its causes remain undetermined to a great extent. 

3. Marriage does not cure the invert. 

4. Homosexuality is not impotence, though many homosexuals 
are probably impotent. 

5. Homosexuality can destroy consent, as does insanity. 

6. Error in reference to homosexuality would not form grounds 
for annulment. 

7. Conditions, present and future, concerning homosexuality, 
could form grounds for annulment. 

8. The intention to practice homosexuality does not invalidate 
marriage. 

9. From the medical viewpoint, a reliable survey suggests that 
half of the genuine homosexuals are canonically impotent, and one- 
third of this same group are incapable of giving free consent to 
marriage. 

Vincent P. Cosurn, J.C.D. 


Newark, New JERSEY 





Derrees and Berisinns 


CANONICAL 


CODIFICATION OF THE RUBRICS 


By an apostolic letter, Rubricarum instructum, issued motu pro- 
prio on July 25, 1960, Pope John XXIII established a new code of 
rubrics for the Roman missal and breviary, prepared by the Con- 
gregation of Rites and the Pontifical Commission for the General 
Liturgical Restoration. The corpus of rubrics has 530 paragraphs 
numbered consecutively and divided into three parts: Rubricae 
generales, Rubricae generales Breviarti romani, Rubricae generales 
Missalis romani. Joined to the code of rubrics were the following 
documents: the calendar of the Roman breviary and missal, varia- 
tions in the missal and breviary, variations in the Roman martyr- 
ology, a declaration with regard to particular calendars, Ordina- 
tiones for publishers of liturgical books, and an index. 

The code of rubrics goes into effect on January 1, 1961, with the 
abrogation of the Rubricae generales of the missal and breviary of 
Pius V, the Additiones et Variationes of Pius X, and the general 
decree De rubricis ad simpliciorem formam redigendis (March 23, 
1955). Likewise statutes, privileges, indults and customs of any 
kind, even centenary and immemorial, and those worthy of most 
special and individual mention are revoked if contrary to the new 
rubrics. 

Although the codification affects the Roman rite only, the other 
rites of the Latin Church are directed to conform to the new code 
and calendar as quickly as possible in matters which do not pertain 
properly to those non-Roman rites. Together with the codification 
of the existing rubrics, substantial changes in the calendar and clas- 
sification of feasts were made, together with some alterations in the 
rite of the Mass and the Office. In the motu proprio the Holy 
Father explained that the more basic principles of the liturgical 
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restoration would be proposed to the Fathers of the Second Vatican 
Council, but that the codification of the rubrics could not be de- 
layed longer. 


* * * 4 * 


LITANY OF THE PRECIOUS BLOOD 


By a decree of the Congregation of Rites, issued February 24, 
1960, Pope John XXIII approved the text of the Litany of the 
Precious Blood for public and private use throughout the Church 
and ordered its insertion in the Roman Ritual, Title XI, after the 
Litany of the Sacred Heart. On March 3 the Sacred Apostolic 
Penitentiary, Office of Indulgences, announced the concession of a 
partial indulgence of seven years for the recitation of this litany, 
and a plenary indulgence once a month, under the usual conditions, 
for the daily recitation of the litany during the month. 


. * + ca * 


CORPUS CHRISTI PROCESSION 


In a response to the Bishop of Seckau, dated July 8, 1959, the 
Congregation of Sacred Rites indicated that rites added to the pro- 
cession of Corpus Christi are not to be considered liturgical func- 
tions in the strict sense, but as pious exercises falling under the au- 
thority of the bishop. With reference to rites customarily inserted 
in the rite of the Corpus Christi procession, the Congregation re- 
plied: “Cum agatur de actione non liturgica, sed pio exercitio, 
Exc.mus Episcopus utatur iure suo.” 

In view of this declaration, seventeen of the German bishops au- 
thorized—each for his own diocese—an Ordo Processionis in Festo 
Sanctissimi Corporis Christi. This provides for four stations dur- 
ing the procession, at each of which there is a Gospel passage fol- 
lowed by the chanting of versicles and a collect in German. 


* * * * * 


LEONINE PRAYERS 


A general decree of the Congregation of Rites, issued March 9, 
1960, states that the Leonine prayers may be omitted after a dia- 
logue Mass as an application of decree n. 4305 (June 20, 1913). 
In a further explanation of the mens Congregationis, it is stated 
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that the prayers may be omitted after dialogue Masses on Sundays 
and feasts only, as well as at all Masses at which a homily is 
preached, etc. 


& * * * * 


CLERICS FROM LATIN AMERICA AND 
THE PHILIPPINES 


The Sacred Consistorial Congregation, in a decree issued on 
February 13, 1960, extended the law of the apostolic constitution 
Exsul Familia to all clerics emigrating from Latin America or the 
Philippines to the United States or to Canada. In addition, spe- 
cific provisions were given concerning permission for such clerics to 
emigrate and concerning the penalties for violation of the decree. 


* * * * * 


INDULGENCED PRAYER 


The Sacred Apostolic Penitentiary, Office of Indulgences, pub- 
lished on April 4, 1960, a prayer for missionaries composed by 
Pope John XXIII. Indulgences were announced as follows: a 
partial indulgence of five hundred days for the devout recitation of 
the prayer; a plenary indulgence, to be gained once a month under 
the usual conditions, for the daily recitation of the prayer for the 
period of the month. 


* * * * * 


DIALOGUE MASS AND ROSARY DURING MASS 


The Congregation of Sacred Rites replied as follows to two dubia 
presented by the Archbishop of Liverpool: 

To the question whether the faithful at low Masses may recite 
the Gloria, Creed, Sanctus, and Agnus Dei, without having previ- 
ously responded to psalm 42 and said the Confiteor at the begin- 
ning of Mass, the answer was affirmative (acquiescat). 

To the question whether according to n. 12 of the Instruction of 
September 3, 1958, the Rosary should no longer be recited publicly 
during Mass even in the month of October, the answer given was: 
“The Rosary is to be recited apart from the Mass” (Marialis 
Corona dicenda est extra Missam). 


FREDERICK R. McManus 


* * * * * 

















DECREES AND DECISIONS 


CIVIL 


HOSPITAL LIABILITY 


Non-profit charitable hospitals are held to be liable according to 
the doctrine of respondeat superior for the torts of their servants 
by the Ohio Supreme Court. The court did not decide whether hos- 
pitals are also liable for the torts of those not under their control 
such as doctors, private nurses and such. Klema v. St. Elizabeth’s 
Hospital, decided April 20, 1960. 


MOVIE CENSORSHIP 


The United States District Court for Illinois has held that the 
previous censorship of motion pictures is not in violation of the 
First Amendment. Such censorship is necessary to protect the 
health, morals, safety, well-being and tranquillity of the com- 
munity. Zenith International Film Corporation v. Chicago, de- 
cided April 11, 1960. 


* # * * - 


CHARITABLE TRUSTS 


Testator set up a charitable trust to establish a scholarship-loan 
fund for Protestant and Gentile students. The New York Superior 
Court for Essex County has held that such a charitable bequest 
does not fall because of the discrimination in the will. The court 
struck out the words “ Protestant and Gentile” and used the cy 
pres doctrine to hold the bequest as valid. Howard Savings Insti- 
tution of Newark v. Trustees of Amherst College, decided April 11, 
1960. 


* de * * 7 


CY PRES DOCTRINE 


A trust fund for scholarships was established many years ago for 
students attending the University of Michigan. Because of the loss 
of value of the dollar, the income from the trust fund is not suf- 
ficient to pay the full expenses for scholarships. The University 
has therefore been charging the difference to the student. The 








464 THE JURIST 


Michigan Supreme Court has held that the trustees could legiti- 
mately do this by an application of the cy pres doctrine. Knights 
of Equity v. The University of Michigan, April 11, 1960. 


* * * * * 


ANTE-NUPTIAL PROMISES 


The New York Superior Court of Kings County has upheld an 
ante-nuptial agreement between a Catholic husband and a non- 
Catholic wife. The wife admitted she committed a fraud when she 
agreed to raise their children Catholic. The court held that there 
was ample legal consideration for this agreement. Under the New 
York law, both mother and father have equal rights in the control 
of their offspring. Neither should be preferred to the other. The 
infant children of this marriage have been baptized and since the 
mother states she would violate any mandate of this court to raise 
these children as Catholics, the court had no choice but to give 
custody to the father. There is no question as to the moral stand- 
ing of either. Doe v. Roe, decided June 13, 1960. 


* * * ao * 


SCHOOL BUS 


The Connecticut Supreme Court of Errors has held Constitu- 
tional a statute to provide bus transportation for students attend- 
ing private schools. The court held that this statute was enacted 
to promote the safety and health of the children, the benefit being 
to the children and their parents, not to the school. The court 
quoted with approval the case of Everson v. the Board of Educa- 
tion, 330 U.S. 1947. Snyder v. Newton, decided June 14, 1960. 


JoHN J. McGratu 

















Bonk Reviews 


EL PATRIMONIO ECLESIASTICO EN LA ESPANA VISI- 
GODA by Gonzalo Martinez Diez, $.J. Comillas, Santander: 
Universidad Pontificia de Comillas, 1959. Pp. 200. 


In many ways this is a remarkable book. It treats in the brief 
compass of 200 pages the historical and juridical aspects of the com- 
plicated question of ecclesiastical patrimony in Visigothic Spain, 
and yet manages to achieve clarity and fulness of presentation, and 
to make some original observations as well. One of the chief merits 
of the book, in the reviewer’s estimation, is the generous quotations 
from the sources, especially from the canons of the many extraor- 
dinary councils which distinguish the Visigothic Church. The 
reader is thus furnished not only with references, but with the text 
of the reference itself. At the same time Father Diez’ scholarship 
is immediately vindicated. 

The volume begins with an historical and geographical introduc- 
tion. Then follows an account of the formation of ecclesiastical 
patrimony through free-will offerings of the faithful which include 
legacies, donations of goods, lands, and slaves (who were rather 
serfs since they were adscripti glebae). Through these the property 
of the Visigothic Church grew, though it was never so wealthy as 
the Merovingian Church in neighboring Gaul. Diez insists on the 
free character of these gifts, even of the tithe where it occurs. He 
rejects the theory of D. Jesus San Martin who considers the tithe 
to have been obligatory in the Visigothic Church at least from the 
time of St. Isidore (d. 636). He objects to San Martin’s literal in- 
terpretation of a passage referring to the tithe in a treatise of Isi- 
dore which must be interpreted allegorically throughout. 

The original owners of all ecclesiastical property were, in the 
pre-Visigothic era, the bishops. The canons of the Council of Tar- 
ragona (516) authorize the bishop to receive one-third of the in- 
come of every parish “according to ancient custom.” Rural 
churches became increasingly independent, so that the second coun- 
cil of Braga (572) ordained that such a church before consecration 
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must show the bishop documents proving that it had a sufficient in- 
come to maintain the church and a priest. Apparently this re- 
quirement was the only one necessary to set up a new church. The 
autonomy of such churches, Diez discovered to his surprise, was not 
limited to patrimony but even included administrative and sacra- 
mental spheres. The rural church or basilica was not a parish 
church for any location. All churches of this type, he concludes, 
are parochial insofar as they depend upon the bishop, but none is 
parochial in the sense of exercising exclusive rights over a particu- 
lar area. This theory represents a departure from the usual con- 
cept of the Visigothic ecclesiastical organization. If it is accepted 
by other scholars in the field it will constitute an important dis- 
covery, contradicting Z. Garcia Villada’s theory of the dependence 
of basilical churches on parishes. Diez feels that Villada leans too 
heavily on the theories of Imbart de la Tour, who describes rural 
churches in the Frankish kingdom in the same epoch. 

In spite of the great autonomy enjoyed by rural churches, epis- 
copal control was maintained to some degree by the requirement al- 
ready mentioned of adequate income before consecration by the 
bishop, as well as by ordination of a priest for the church in ques- 
tion, and, finally, by the annual visitation of the bishop. If, on the 
other hand, the owner of the property on which the church was 
built was a local magnate, episcopal rights might be ignored, and 
the problem of the “ proprietary church ” would arise. 

In his consideration of the proprietary church Diez departs from 
the traditional views of Stutz, Torres, Bidagor, and Arenillas in 
denying the juridical reality of such churches until the Mozarabic 
period. Then the Church, deprived of the direction of the councils, 
had to submit to such a dismemberment of episcopal authority. 
Nevertheless, as Diez himself states, numerous canons before the 
Moslem invasion (711) legislated against attempts on the part of 
founders to seize up to one-half the revenue of such churches. On 
the whole I feel that the evidence presented by Diez is not con- 
vincing. It seems possible that the proprietary church could and 
did exist in the Visigothic period without receiving approval or 
juridical definition. The fewness of charters and diplomas for this 
period make it difficult to contrast legislation with the historical 
reality. There is one valuable source in the autobiographical 
treatises of Valerio of Bierzo, an ascetic of the late Visigothic era. 
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In spite of the quasi-hysteria which detracts from the objectivity 
of his accounts, there emerges in them a clear picture of the his- 
torical reality, though naturally the juridical status of the pro- 
prietary church is not indicated. 

Diez also treats the distribution of ecclesiastical income. One- 
third was destined for the bishop; stipends, charity, the support of 
the former priest’s widow consumed the rest. Sons of priests and 
bishops were entitled to stipends, provided they served the church 
in some capacity. 

The administration of ecclesiastical patrimony was in the hands 
of the bishop, but he was expected by the canons to share this duty 
with his priests and deacons. Some of these bore titles such as 
primicerius, treasurer, econome. The last-named was introduced 
into Seville by St. Isidore. The fourth council of Toledo (637) 
recommended the establishment of economes to all the bishops. In 
a precious letter Isidore describes the ideal econome as the con- 
structor and repairer of basilicas, the defender of the church’s legal 
interests, the custodian of its fields and vines, and the support of 
clerics, slaves, widows, and the worthy poor. 

Rural basilicas, as we have seen, had administrative independ- 
ence under episcopal remote control, but there are instances where 
bishops did not hesitate to depose bad administrators. The bishop 
of Tarragona, for example, removed St. Emilian for inefficient ad- 
ministration. 

Inalienability was the fundamental principle in regard to the 
possessions of the Church. Those wishing to free slaves belonging 
to a church had to compensate for the loss from their private 
patrimony, which Visigothic law carefully distinguished from ec- 
clesiastical patrimony. Inventories were required of new bishops. 
These were to be compared with previous inventories, thus check- 
ing the bad custom of stripping a see of all movable goods on the 
death of its bishop. The Church had to protect itself from the 
relatives of the dead bishop! 

Monastic patrimony was held in common, but its juridical in- 
dependence was guaranteed by the councils. That the bishop had 
a special role in the establishment of a new monastery is evident 
from the Visigothic liturgy, which requires that he bestow on the 
abbot in question a copy of the charter, retaining the original in 
the episcopal archives; he also gave him the abbatial crozier and a 
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copy of the monastic rule. In smaller monasteries—sometimes, as 
in the case of those founded by Valerio, of only two members— 
episcopal control was maintained through the ordination of one 
member as a priest. 

Ecclesiastics enjoyed certain civil immunities, one of which was 
from the indictio. Diez proves that this was not a tax as Manuel 
Torres had thought, but rather a civil convocation to which clerics 
were sometimes called because they were literate and experienced. 

The means of livelihood open to clerics, work forbidden to them, 
the final disposition of their private patrimonies by will, and the 
settlement of clerical estates round out this lucid and sometimes 
controversial study. The book concludes with an admirable sum- 
mary, which is not a substitute for reading the volume but a re- 
evaluation of its major points. Though one may differ from Diez’ 
interpretation of literary and conciliar passages, the work is obvi- 
ously a major contribution to the history of law and of the Church 
in Visigothic Spain. 

Sister ConsuELo Marta, §.8.J. 


CHESTNUT Hitt CoLiece 
PHILADELPHIA, Pa. 


* * * * o 


LITURGY AND THE MISSIONS: THE NIJMEGEN PAPERS. 
Edited by Johannes Hofinger, 8.J. New York: Kenedy, 1960. 


It is not in the missions alone that apostolic problems exist, nor 
is it in the missions alone that the developing liturgical life of the 
Church must be studied. Although this book, consisting of papers 
given by many individuals, looks to the liturgy and liturgical prob- 
lems from a missionary viewpoint, the reader will soon find re- 
peated applications to liturgical situations and conditions in areas 
where the Church is somewhat more firmly established. 

This is the second collection on the subject edited by Father 
Johannes Hofinger—the earlier one was called Worship: The Life 
of the Missions, published by the University of Notre Dame Press 
—but it has a special importance on at least two counts. For one 
thing, the breadth of experience of the various writers; they come 
from many missionary fields and include fifteen bishops. In addi- 
tion, the significance of the collection is increased by the fact that 
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the appended conclusions were personally submitted to the Holy 
Father by Cardinal Valerian Gracias, the president of the meeting. 

The occasion on which these papers were given was the first In- 
ternational Study Week on Mission and Liturgy held at Nijmegen 
and Uden in Holland during September 1959. The editor sums up 
the purpose of all the papers: to “ concentrate upon the particular 
missionary value of well-formed worship.” In addition to sum- 
maries of conditions in the several missionary fields, the general 
questions of adaptations of liturgical forms to existing customs and 
cultures, the possibilities of forms of the Mass, religious services in 
the absence of a priest, and the like are all considered. 

As already noted, the questions are by no means confined to mis- 
sion areas. Of special interest is the treatment of the rites of the 
catechumenate—it is important in every part of the Church that 
the prospective convert should benefit from the suffrages of the 
Church through liturgical rites during the period of instruction— 
and of the possible restoration of the minor orders and a “ perma- 
nent diaconate,” the latter having been proposed for the United 
States by the late Archbishop Edwin O’Hara in his report on the 
Holy Week restoration, made on behalf of the American bishops. 

All the writers are aware of the distinctions to be made, even 
from a canonical point of view: in the first place, the celebration of 
the present liturgy in a more meaningful way, taking advantage of 
the many possibilities of experimentation and participation strongly 
encouraged by the Holy See; next, the results to be expected from 
the present liturgical reform being gradually developed by the 
Pontifical Commission for the General Restoration of the Liturgy, 
established in 1948 by Pope Pius XII; finally, the hope of special 
adaptations to the cultures of various peoples, lest the liturgical 
forms be mistakenly identified in any absolute sense with the Ro- 
man Rite, to the disadvantage of Asian and African Catholics. 

Since the Holy See has indicated on more than one occasion that 
liturgical restoration is occasioned by the petitions of scholars and 
pastors of souls and above all by the requests of the bishops, the 
conclusions of the Congress are most important. The following 
may be mentioned as having universal application: the request for 
the restoration of the Oratio Fidelium at Mass to express the inten- 
tions of the Church, the hope that the scriptural passages at Mass 
be varied and be proclaimed in the native languages, the request 
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for a distribution of the baptismal rites over the period of the 
catechumen’s instruction, the need for greater flexibility in litur- 
gical rites, especially those of the sacraments and sacramentals. In 
addition, great emphasis was placed, both in the papers and in the 
conclusions of the Congress submitted to the Holy Father, upon a 
sounder training of seminarians and priests in pastoral liturgy. 

This brief summary should indicate the significance of Liturgy 
and the Missions. The volume may be warmly recommended as of 
current interest and importance. 


FREDERICK R. McManus 


* * * * * 


LA NATURE DU DROIT CANONIQUE by Germain Lesage. 
Ottawa: Editions de l'Université d’Ottawa, 1960. Pp. 224. $5.00. 


This book was originally submitted to the Gregorian University 
for the degree of Doctor of Theology. It is not, however, the work 
of a newcomer to the fields of theology or canon law. The author 
has been teaching for many years at Saint Paul’s Seminary and in 
the School of Canon Law of the University of Ottawa. Besides his 
recently acquired doctorate in theology, he holds doctoral degrees 
in canon law, philosophy, social sciences and letters. 

Having studied under the author, the reviewer expected to find 
a very systematic presentation of the nature of canon law. He was 
not disappointed. The book is divided into four parts according to 
the thomistic division of law in general. Each part, of equal 
length, contains five chapters, each of which, in turn, comprises 
three sections (except chapters 2 and 20). The attentive reader 
might find some of these subdivisions slightly factitious; he will, 
however, appreciate the orderly manner in which each point is 
studied. 

Part One elaborates on the purpose of canon law which, as the 
author ably shows, is identical with that of the Church, namely, 
the glory of God and salvation of souls. Canonical legislation aims 
at coordinating the supernatural activity of souls and facilitating 
for them the reception of grace, knowledge of truth, and practice 
of religious duties. Several times the author points out, and rightly, 
that canon law is not an end in itself but only a tool, albeit im- 
portant, in the hands of Christ and His Church (see ingenious 
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schema on p. 52). This balanced appreciation of the role of 
Church law is emphasized throughout the work by frequent refer- 
ences to the doctrine of the Mystical Body, i.e., a visible society 
using visible social means to attain a spiritual end. 

In Part Two, the author discusses the authority and juridical ac- 
tivity of the Roman Pontiff, supreme lawmaker in the Church. A 
more detailed explanation and application of the principle of 
autonomous pontifical power would have been very timely in these 
days of Church-State discussions. The chapter on custom is par- 
ticularly interesting. The author sketches the important contri- 
bution of local customs in the early centuries of the Church. He 
shows the gradual evolution of customary law through the ages and 
the adoption of the various criteria used to discern a valid cus- 
tom. With regard to the consent of the legislator, it might have 
been preferable to omit the word “ tacit,” since it seems to imply 
that the legislator has knowledge of all the customs he approves in 
general. 

Part Three is entitled “ The Structure of Canon Law.” Step by 
step, the author shows how the prudential elaboration of canonical 
legislation is tributary of divine law (natural or positive), the- 
ology and philosophy, the lessons of experience and the exigencies 
of the common good. These well-reasoned and documented chap- 
ters deserve the interest of all jurists, and especially of canon 
lawyers. It would seem to this reviewer that more stress should 
have been laid on the role of the will in shaping canon law. The 
latter, like any positive law, does not always consist of detailed 
conclusions and deductions obtained through the work of reason. 
Very often the lawmaker is faced with equally suitable means to 
achieve his purpose, and the choice of his will is decisive. 

Part Four treats of the content of canon law. The author is very 
successful in showing that the canonical system is sui generis. 
Against those jurists whose idea of law is restricted to that which 
is embodied in civil systems, he points out that canon law possesses 
all the elements required of law in general, namely, that it offer 
norms of action that are directive, social, obligatory, and effica- 
cious. The author also brings out the distinctive features of canon- 
ical law: charity, stability, and flexibility. In short, canon law has 
adapted all the essential elements of law to the nature of the Mys- 
tical Body. Its purpose is to obtain the “ organized collaboration 
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of all persons, things and actions, with a view to fostering the per- 
fect exercise of the supernatural virtues on the part of the members 
of the Church.” 

The reviewer was disappointed to read the author’s summary dis- 
missal of the recent thesis of “ juridic proof” in regard to the dis- 
tinction between the internal and external forums. The argument 
advanced for rejecting it woud perhaps have been withdrawn after 
a careful study of B. Deutsch’s Jurisdiction of Pastors in the Ex- 
ternal Forum (Washington: The Catholic University of America 
Press, 1957). This work would, incidentally, have added to the 
relatively few English books reported in an otherwise copious bibli- 
ography. 

The slight criticisms made above are meant to convey the idea 
that Father Lesage’s book is worthy of being carefully considered 
by all students of law, and especially of canon law. It contains 
within its covers an insight into the nature of canon law which, 
this reviewer suspects, is usually acquired only after many years 
of concentrated study and wide experience. It would be even more 
valuable if it were translated in English and supplied with an 
alphabetical index. 

RayMonp F. Bicin 


PorTLaAND, MAINE 

















Chronirle 


At the seventy-first annual commencement of The Catholic University of 
America, held in Washington on June 5, 1960, a total of 1132 degrees was 
conferred. The honorary degree recipients were the Honorable John A. Mc- 
Cone (Doctor of Laws) and the Honorable James A. Shannon (Doctor of 
Science). 

* + + + * . 

The following members of the School of Canon Law, The Catholic Uni- 
versity of America, received degrees in June, 1960: 

Doctor of Canon Law 

Rev. Donald E. Adams, J.C.L., of Harrisburg 
Rev. Dacian David Dee, O.F.M.Cap., J.C.L., of Garrison, N. Y. 
Rev. John P. Dunnivan, J.C.L., of Kansas City 
Rev. Paul Leo Love, J.C.L., of Baltimore 
Rev. Donald C. McLeaish, J.C.L., of Austin 
Licentiate in Canon Law 
Rev. Jules J. Bureau, J.C.B., of Montreal 
Rev. Columban K. Crotty, SS.CC., J.C.B., of Fairhaven, Mass. 
Rev. Thomas M. Cunningham, OS.M., J.C.B., of Chicago, Il. 
Rev. Jean-Eudes Gagne, C.SS.R., J.C.B., of Aylmer-East, Canada 
Rev. William Gavron, J.C.B., of Greensburg 
Rev. Howard Hansen, O.F.M.Conv., J.C.B., of Mt. St. Francis, Ind. 
Rev. Ellsworth Kneal, J.C.B., of Saint Paul 
Rev. Gerard Krieg, J.C.B., of Rochester 
Rev. Howard T. Lee, J.C.B., of Fresno 
Rev. James F. McGough, J.C.B., of Jackson 
Rev. Arthur J. Nace, J.C.B., of Philadelphia 
Rev. Edward A. Pelkowski, M.I.C., J.C.B., of Brookeville, Md. 
Rev. Charles G. Renati, J.C.B., of San Francisco 
Rev. Augustine Sheehan, C.P., J.C.B., of Union City, NJ. 
Rev. Raphael H. 8S. Song, J.C.B., of Taegu 
Rev. Francis P. Sullivan, O.S.A., J.C.B., of Washington, D.C. 
Rev. Walter F. Sullivan, J.C.B., of Richmond 
Bachelor of Canon Law 
Rev. John J. Brenkle of San Francisco 
Rev. John G. Campbell of Los Angeles 
Rev. Joseph E. Christensen of Galveston 
Rev. Thomas J. Costello of Syracuse 
Rev. Jean-Paul Gélinas of Ottawa 
Rev. Alban Harmon, C.P., of Union City, NJ. 
Rev. Isaac H. Jacob, O.S.B., of Latrobe, Pa. 
Rev. John B. King, C.S.P., of Washington, D.C. 
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Rev. John J. Paul, M‘S.C., of Aurora, IIl. 

Rev. George G. Pavloff of Washington 

Rev. Edward A. Reissner of Trenton 

Rev. David J. Rock of Rockford 

Rev. Mario Schettino, S.A.C., of Washington, D.C. 
Rev. Paul J. Schierse of Wilmington 

Rev. Gerald J. Sigler of Erie 

Rev. Leo F. Weckerle of Baker 


* * * * * * 


During the scholastic year 1959-1960, the following doctoral dissertations 
were published in the Canon Law Studies by The Catholic University of 
America Press: 

D. E. Adams, The Truth Required in the Preces for Rescripts 
D. D. Dee, O.F.M.Cap., The Manifestation of Conscience 
J. P. Dunnivan, Prejudicial Attempts in Pending Legislation 
P. L. Love, The Penal Remedies of the Code 
D. C. McLeaish, The Laws of the State of Texas Affecting Church Prop- 
erty 
* * + . * * 

The Most Rev. Richard H. Ackerman, C.S.Sp., Titular Bishop of Lares and 

Auxiliary to the Bishop of San Diego, has been named Bishop of Covington. 
* . * * + * 


The Most Rev. Francis Joseph Green, Titular Bishop of Serra, has been 
named Coadjutor cum iure successionis to the Most Rev. Daniel J. Gercke, 
Bishop of Tucson. 

* * t * e * 

In a Motu proprio of June 5, 1960, the Holy Father established ten Pre- 
paratory Commissions for the Second Vatican Council, together with a 
Central Commission, a Secretariat, and a special board or secretariat to en- 
able Christians not in communion with the Apostolic See to follow the Coun- 
cil’s activities more easily. 

* e « * - * 


The constitutions of the First Roman Synod were promulgated by Pope 
John XXIII in the Vatican Basilica on June 28, 1960, after the first Vespers 
of the feast of Saints Peter and Paul. 


Romagvus W. O’Brien, O.CarM. 
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1587 
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1620 
1622 
1625 
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1647 
1648 
1649 
1653 
1654 
1655 
1656 
1657 
1658 
1659 
1660 
1661 
1662 
1663 
1664 
1666 
1680 
1708 
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1711 
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1713 
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1725 
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1727 
1728 
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XVIII, 272 

XVII, 189, 190 

XX, 377 

XVI, 205, 250 

XVI, 165 

XVI, 165; XVII, 33 
XVII, 32-33 

XVI, 154, 162 

XIX, 79 

XVI, 161 

XVI, 157 

XVI, 164 

XVI, 155, 159, 161 
XVI, 159 

XVI, 159; XVIII, 464 
XX, 21 

XVI, 159 

XVI, 154, 159; XX, 375 
XVI, 155-156 

XVI, 156; XX, 83 
XVI, 160 

156 

156 

, 156, 159; XX, 375 
161, 168 

157 

167-168 

157 

73 

157-158 

158 

158-159 

159-160 

159 

160 

XX, 375 

XVI, 160 

XVI, 160 

XVI, 161 

XVI, 161 

XVI, 161 

XVI, 161, 163 

XVI, 161, 292; XIX, 23 
XVI, 161, 411; XIX, 23 
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1752 XVI, 161; XIX, 23 

1753 XIX, 23 

1754-91 XIX, 23 

1755 XVI, 163 

1756 XVII, 238 

1757. XVI, 173, 404, 406; XVII, 239- 
243 

1758 XVII, 238-241 

1759 XVI, 162 

1761 XX, 271 

1764 XVI, 162; XVII, 238 

1771 XVI, 162 

1772 XX, 376 

1773 XVI, 163 

1774 XVII, 239, 247 


1775 XVII, 187, 253-254 

1776 XVI, 163 

1777. XVI, 163 

1780 XVI, 163 

1781 XVI, 162; XVII, 243 

1783 XVI, 162; XVII, 243, 249 

1785 XVI, 162 

1786 XVI, 162; XVII, 243 

1789 XVI, 404, 407; XVII, 248, 259; 
XIX, 26; XX, 376 

1790 XVII, 259; XIX, 26 

1791 XVI, 190, 404, 406, 415; XVII, 
237, 249, 331; XIX, 22, 26 

1792 XVI, 298; XIX, 24 

1793 XX, 345 

1795 XVI, 162 

1796 XVI, 162 

1797 XX, 345 

1799 XVI, 163; XX, 345 

1801 XVI, 163; XX, 274, 345 

1803 XX, 345 

1804 XVI, 282; XX, 273-274, 277, 
346, 351 

1806 XIX, 24 

1812 XIX, 24, 26 

1813 XVII, 277 

1814 XIX, 26 

1816 XVI, 411; XVII, 277; XIX, 
25-26 

1817 XVII, 277; XIX, 26 

1825 XVI, 410 
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XIX, 24 

XVI, 410, 411 

XVI, 410; XVII, 278; XVIII, 
56 

XIX, 24 

XVI, 159-160 

XVI, 159 

XVI, 159 

XVI, 159 

XVI, 160 

XVI, 160 

XVI, 162, 164 

XVI, 162, 164 

XVI, 165 

XVI, 166; XVII, 39 

XVI, 167, 403, 406, 414, 416; 
XVII, 260, 331; XIX, 22; 
XX, 270-271, 281 

XVIII, 347 

XVI, 167 

XVI, 167-168 

XVI, 189 

XVI, 168 

XVI, 167 

XVI, 157 

XVI, 202-204; XVIII, 74 

XVII, 352 

XVIII, 352 

XX, 291 

XVI, 173 

XVI, 162, 172 

XVI, 162, 279, 281 

XVI, 167 

XVI, 185-188, 192, 411, 413; 
XVII, 32, 192-193, 449-450; 
XVIII, 86-87; XIX, 67-90; 
XX, 97-98, 218 

XVII, 192; XIX, 67-90 

XIX, 67-90 

XVI, 204 

XIX, 7 

XVI, 402 

XVI, 402 

XX, 376 

XVI, 201 
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2202 
2205 
2209 
2214 
2215 
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2217 
2218 
2219 


2220 
2222 
2223 
2224 
2227 
2228 
2229 


2230 
2231 
2232 
2236 
2237 
2239 
2240 
2241 


2242 
2245 


2246 
2247 
2248 
2249 
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XVI, 204 

XVI, 195 

XVI, 195; XVII, 94; XVIII, 
139, 301 

XVIII, 128, 131 

XVI, 288 

XVIII, 137 

XVI, 288 

XVI, 288; 

XIX, 6 

XVI, 197 

XVI, 197 

XVI, 198, 

XVI, 287; 

XVI, 288; 
XIX, 7 

XX, 188 

XVI, 232; XX, 188 

XVI, 199-200; XIX, 7 

XX, 376 

XVI, 375 

XVI, 288; XVII, 10 

XVI, 288, 384; XVIII, 138; 
aIX, 3 

XIX, 3; XX, 376, 381 

XVI, 288 

XVI, 199-200 

XVI, 205, 207-209, 215, 218-219 

XVI, 206, 209-210, 212-215, 219 

XVI, 205-206 

XVI, 205 

XVI, 198, 287; XIX, 8; XX, 
377 

XVI, 287-288; XVII, 10 

XVI, 217; XVII, 10; XVIII, 
208; XX, 390 

XVI, 288; XVII, 10; XIX, 8 

XVIII, 134 

XVI, 288 

XVIII, 134 

XVI, 202, 206 

XVI, 215 

XVI, 215; XVIII, 208; XX, 
189 

XVI, 209, 213, 215, 219, 290; 

XIX, 8; XX, 376 


XVII, 426-427 


217 
XVIII, 142; XIX,7 
XVII, 10, 12, 19; 
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XVII, 10; XVIII, 461 

XVII, 10 

XVI, 199-200 

XVI, 205 

XVIII, 464 

XVIII, 201 

XVI, 198; XIX, 6 

XVI, 218-219 

XVI, 206, 209, 213, 218, 219; 
XIX, 8 

XVII, 10 

XVIII, 295 

XVII, 10 

XVI, 205 

XVI, 205 

XVI, 205 

XIX, 6 

XIX, 8 

XX, 388 

XX, 175, 387 

XX, 394 

XX, 188-189 

XVI, 200 

XVI, 199-200 

XVI, 200 

XX, 188, 190 

XVII, 17-18; XX, 189, 376 

XX, 188-189 

XX, 189 

XVII, 428 

XX, 394 

XX, 422 

XX, 394 

XX, 189 

XVI, 216 

XVI, 213 

XX, 394 

XVI, 213 

XX, 389 

XVI, 402 

XVI, 213 

XX, 196 

XVI, 213; XX, 203-205 

XX, 202 

XX, 189 

XX, 201 

XVII, 51 
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Ab acatholicis nati, XVI, 304, 308-309 
Abbo, J., review of work, 
Political Thought: Men and Ideas, 
XX, 367-268 
Ablution, at Mass, XVII, 464 
Absolute, in law, XVIII, 19, 22, 24-25, 
26, 34 


Abstinence, XIX, 116-117 

Abstinence and fast, on Christmas 
vigil, XX, 220-226; 228-230; 352- 
323. 

Acta et Decreta Primi Concilit Ple- 
nartt Insularum Philippinarum 
(1956) review of, XVII, 355 

Adaptation of religious way of life, 
XVII, 386-387 

Administration, 

cession of (property of religious), 
XVI, 25-30 
council of, XX, 19-21 
ordinary powers of, exceeded, XVII, 
276-277 
parochial property in religious par- 
ish, XVII, 339-341 
Administrator, 
duties of, XVII, 274 
Adoption, civil, XVIU, 364 
Advocate, ‘udicial, 
appeal, XVI, 167-168 
assistance of, XVI, 157-161 
brief, XVI, 1€5-167 
complaint of nullity, XVI, 168-169 
judicial interrogation, XVI, 162-164 
matrimonial trials, XVI, 154-169 
necessity of, XVI, 184 
new evidence, XVI, 164-165 
selection of, XVI, 154-157 
Advocates, religious as, XX, 82-83 
Affidavit, 
non-communist, passport, XVII, 470 
Affinity, 
impediment after baptism, XVII, 
203-204, 467 
Aids, administrative, XX, 13-29 
Alienation, 


of church property, XVII, 133, 136, 


139-146, 149-152 





of fund of fixed patrimony, XVII, 
267, 268 
Altar, 
celebrant facing people, XVII, 466 
ritual law, 433-434 
Altar wine, 
blending of, XVII, 402 
Amendment, fourth, XIX, 392 
Amentia, XVI, 270-271 
Appointment, of pastors, XX, 194-206 


Apostolic facuities, 
transmission of, to successors in of- 
fice, XVII, 412-414 
Apostolic indulgences, XIX, 385-387 
Appeal, 
of defender of the bond, 
process, XVII, 192-193 


Arbour, G., S.S., review of work, 
Le Droit Canonique Particulier au 
Canada, XVII, 472-473 
Archbishops, Oriental, XIX, 427-430 
Arcl:deacon, office of (medieval), 
XVI, 11-13, 134-136 
Arckpriest, office of (medieval), XVI, 
13-15 
Art, Commission on Sacred, XX, 25-27 
Ashes, blessing of, XVIII, 243 
Attorney, 
privileged 
469 
Authentic interpretation, 
power of, XVII, 409-411 
Authors, approved, XX, 91-92 
Baltimore, Councils of, 
on selection episcopal candidates, 


informal 


XVII, 


communication, 


XVI, 312-316 
and trustees, XVII, 175-190 
Baptism, 


by aspersion, XVIII, 344-345 
defect of form and matter, XVIII, 


335-337 

doubtful, privilege of faith, XVII, 
446-447 

“in Ecclesia Catholica,” XVIII, 
453-458 


in Greek Orthodox Church, defect 
of form, XVilI, 445 
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invalid rite of, case, XX, 74 
of invalidly married, XVIII, 287- 
28 


9 

presumption of, validity, XVI, 416 

prompt administration of, XVIII, 
243-244 

Bastardy, cases, XX, 109 
Beatification procedure, XVIII, 98 
Beck, B., review of work, 

De Cautionibus Sincere Praestandis 
in Matrimoniis Quibus Obstat 
Impedimentum Miztae Religionis 
aut Disparitatis Cultus, XVI, 327- 
328 

Bender, L., O.P., 

review of work, Normae Generales 
de Personis, XVIII, 248-249 

reviews of work, Potestas Ordinaria 
et Delcgata, XVIII, 105, 248-249 


Penedictine, declaratiou, regarding 
Tametst, XVI, 301-303 
Benefice, 


church property, XVII, 153-155 
Benefice and office, in decretal law, 
XVI, 136-138 
Benucci, G., review of work, 
Gh Istituti Secolari nella Nuova 
Legislazione canonica, XIX, 120 
Bequests, charitable, XVIII, 363 
Beste, U., O.S.B., review of work, 
Introductio in Codicem, XVII, 117- 
118 


Bibliography, on matrimonial law, 
XX, 98-102 
Bination, 


weekdays, XVII, 450-451; XVIII, 
349 


Birth control, laws, XX, 231 
Bishoprics, selection of ca1.cidates for, 
in US., XVI, 309-317 
Blessed Sacrament, 
reservation of, XVII, 466-467 
reservation of, summer villa, XVII, 


safeguarding of, XVI, 397-402 
Blessing for radio stations, XVIII, 100 
Blood test, 

compulscry, drunkenness, XVII, 469 

use of, XVIII, 103, 363 
Blood tests, XX, 230 
Bongaerts, L—Vromant, G., review of 

work, 


Jus Missionariorum, XX, 360-362 
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Books, 
censors of, XX, 17-19 
censureship of, papal 
XVI, 221 
prohibition of, XX, 354 
proscription of (Hesnard; Capitini), 
XVI, 221 
Bortolotti, R., S.J., review of work, 
La Formazione degli Effetti Civili 
del Matrimonio nel Regime Con- 
cordatario Italiano, XVII, 116-117 
Boudreaux, W.—Chatham, J., 
of work, 
Marriage Case Manual, XX, 115- 
116 


allocution, 


review 


Bowe, G., review of work, 
The Origin of Political Authority, 
XVI, £50-331 
Briefs, preparation of, XX, 84-102 
Brother and sister, 
invalidly married, living as, XVII, 
88-99 
Burial, Christian, XIX, 91-96, 498-502 
Candles, quality of, XVIII, 242 
Canon Law, compared with American 
Church law, XVIII, 260-278 
Canon Law, Medieval, Institute of 
Research and Study in, Dedica- 
tion of (sermon), XVI, 237-242 
Capital, fixed, XVII, 149-151 
Casey, T., review of work, 
Congregation de Propaganda Fide 
and Revision of First Provincial 
Council of Baltimore, XVIII, 
473-474 
Casoria, J., review of work, 
De Matrimonio Rato. XX, 111-112 
Catholic Action, so-called in Czecho- 
Slovakia, XVI, 285, 289-291 
Cause, proximate, XIX, 118 
Cautiones, 
XX, 464 
insincerity of (validity of dispens.), 
XVI, 59-86; proof of, XVI, 82-84 
moral certitude regarding, XVI, 71- 
72, 85-8 
purpose of, XVI, 71 
reiusal to sign, case, XX, 78 
Cavanagh, J. R., review of work, 
Fundamental Marriage Counseling, 
XVII, 211-212 
Censors, XX, 17-19 
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Censorship, 
motion picture, obscene, 
camp, -x VII, 469-470 

movie, XX, 463 

Censure of books, papal allocution, 
XVI, 221 
Certitude, 

moral, XVII, 323-331; XIX, 12-28 

kinds of, XIX, 14 
Change and permanence in 

XVIII, 18-38 
Chapel, non-sectarian, XX, 110 
Character, of witness, XVI, 294 
Character testimonial, for witnesses, 
XVII, 283-284 
Charities, private, XVII, 246 
Charity, 

tax exempt, XVII, 471 
Chatham, J—Boudreaux, W., review 

of work, 
Marriage Case Manual, XX, 115-116 
Children, rights of unborn, XX, 231 
Christmas vigil fast and abstinence, 
XX, 220-226, 228-220, 352-353 

Church and State, XVIII, 121-127, 
264-270 

Church authority, plotting against, 
XVI, 285-286 

Church, juridical nature of, XVIII, 
162-155 

Church Teaches, The, English transl. 
of documents of Church, Jesuit 
Fathers, St. Mary's College, Kan., 
review of work, XVI, 233 

Citation, “1990” cases, XVI, 188 

Civie organization, 

tax exempt, XVII, 471 
Civil Authority, power of, XIX, 352- 

369 
Civil effects of marriage, 

the state, XVII, 195 
Civil law, 

decisions of ecclesiastical tribunal 

at, XVII, 429, 432-440 
Civil regulations on marriage, 

Catholics, XVII, 195-201 
Civiliars, court martial of, XIX, 268 
C-eric living outside diocese, XX, 179- 

193 
Clerics, emigration of, XX, 462 
Clergy privilege, XIX, 269 


nudist 


law, 


Cleri sanctitatt, motu proprio, XIX, 


212-245, 277-299, 413-464 
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Cleric, secular, XIX, 300-308 
Coadjutor, office of (medieval), XVI, 
7-9 
Code of canon law, 
ignorance in, XVIII, 128-148 
revision of, XX, 371-397 
Code of Canon Law, Oriental 
See Oriental Code of Canon Law 
Co-education, XVIII, 242 
Conabitation, 
as brother and sister, XVI, 194; 
XVII, 88-89; XVIII, 279-306 
fraternal, XX, 419-427 
Collin, Michael, 
Holy Office 
XVII, 202 
Commission of Vigilance, 
of S.C. Sacram., XVII, 191 
Commissions, 
diocesan, XX, 24-29 
pre-synodal, XX, 63-67 
Communion, 
admission to First, XVI, 423-425 
distribution of, XX, 354-356 
to infants, XVI, 417-418 
obligation of First, XVI, 422-423 
recipient of Ficst, XVI, 417-427 
Communism, eccl. punishments 
against, XVI, 285-292 
Communists, XIX, 513 
Concelebration of Mass, 
valid, XVII, 466 
Concilia Poloniae, review of book, 
XVI, 112 
Conclavists, privileges of, XIX, 267 
Concordat, 
Holy See and North Rhineland- 
Westphalia, XVII, 468 
Confession, 
extrajudicial, XVI, 293 
judicial, of consorts, XVI, 292-293 
Confession of sick woman religious, 
XIX, 246-260 
Confirmation, short form for, XVIII, 
260-361 
suppression of report on, XVIII, 
98-99 
Conflict of laws, 
in canon law, XVII, 429-440 
Congresses, on religious life, XVI, 318, 
XVII, 385, 390-392 
Conscience and law, XVIII, 33-34, 35- 
36 


communication on, 
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Consecration, episcopal, XVI, 348-350, 
355-358 
unauthorized, XVI, 286 
Consecration, Eucharistic, XVIII, 469 
Consent, matrimcniai, 
and insanity, XVI, 267-284 
Consistorial, Sacred Congreg. 
permission, of, priests to travel, 
XVI, 371-378, 381-386 
Consortium, XX, 356 
Constitutions of religious institutes, 
XVIII, 149-174 
and modern trends, XVIII, 412-452 
approval of, XVIII, 307-334 
Contempt of congress, 
labor union reports, XVIT, 470 
Contract, r 
law of, in canon law, XVII, 429-433 
Contracts, gambling, XVIII, 470 
validity of civil, XVIII, - 362 
Conway, W., review of wo 
Problems in Canon io XVII, 211 


Corporal examination, 
ratum nonconsummatum, XVI, 170- 
180 
Corpus Christi procession, XX, 461 
Counsellors, student, XX, 257 
Court, civil, 


decisions of ecclesiastical tribunal 
in, XVII, 429, 432-440 
Courts, family, XVIII, 355-359 
Coutinho, F., review of work, 
Le régime paroissial, XIX, 516-518 
Crime, occult, 
notion of, XVI, 195-196 
penalties, XVI, 195-219 
Crime comic books, XIX, 394 
Crimen, impediment of, XX, 106-107 
Cum frequenter, XIX, 187-193 
Cura animarum, 
in decretal law, XVI, 134-136, 141- 
142, 143, 151-152 
Custom, liturgical, AX, 46-48 
Cy pres doctrine, XX, 463-464 
Death, danger of, 
Viaticum, XVI, 439-140, 448 
Death penalty, constitutionality of, 
XVIII, 363 
Death, presumption of, XIX, 370-384 
Decision, 
of ecclesiastical tribunals in civil 
court, XVII, 429, 432-440 
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Decisions, moral certitude in, XIX, 
12-28 
Decisions, 
S. Roman Rota, 
XVIII, 88 
Decretum Gratiant, XVI, 238-239 
Defect of form, 
baptism in Greek Orthodox Church, 
XVII, 445 


Defensor vinculi, see also Defender of 
the bond, 

animadversions, 

case, XVI, 193 


Defender of the bond, XVII, 29-40 
animadversions of, XVII, 39-40 
artificial defense, XVII, 180 
Commission of 4 ~ ance of the S.C. 

Sacram., XVII, 191 
consultation with, XVII, 26-37 
form of questions, XVII, 185-187 
function of, XVII, 30-32, 177-194 
informal process, XVII, 192 
interrogatories by, XVII, 38-39 
cases of non-consummation, XVII, 
178-179, 285 
objective truth, XVII, 178-182 
obligations and rights, XVII, 34-36 
particular interrogatories, XVII, 188 
process in favorem fidei, XVII, 193- 
194 


authority of, 


privilege of faith 


stereotyped questions, 


Cc 


XVII, 184, 
Delegation, 
of power, principle of, XVII, 418-425 
responsibility incident to, XVII, 
425-428 
in the rules of law, XVII, 403-428 
Delegation for marriage, XX, 55-62 
Della Rocca, F., review of work, 
Manual of Canon Law, XX, 232- 
234 
Dementia, XVI, 270-271 
praecox, cases, XVI, 261-264 
De Personis, Oriental law XIX, 
299, 413-464 
Deposition, judicial, 
of — evidence, XVI, 293, 
404, 405 
of subject of duress (marriage case), 
XVIII, 44 


Deputies, board of seminary, XX, 13- 
16 


403- 


De Ritibus Orientalibus, XIX, 277-281 
Devotion to Divine Mercy XIX, 512 
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Diez, G., review of work, | 
El Patrimonio Eclesiastico, XX, 
465-468 
Dignitas, in decretal law, XVI, 142- 
143 


Diocese, administration of, XX, 29 


Diriment impediments, ; 
and extraordinary form of marriage, 
XVIII, 79-87 


Discretion, b 
age of holy communion, XVI, 418- 
422 


Discrimination, XVIII, 247, 470; XIX, 


119 
hospital, XVIII, 471 
Disease, mental, and eccl. 
XVI, 267-284 
Disparity of cult, 
and determination of rite, XX, 218- 


219 
case, XX, 69-70 
Disparity of worship, 
cases of, XIX, 261-265 
and cautiones (Japan), XVI, 64-66 
dispensation super rato, XVII, 443- 


courts, 


444 
Jewish, XIX, 67-90 
marriage dissolved, XVII, 441 
marriage, privilege of faith case, 
XVII, 444, 451 
nullity by reason of, XVIII, 345-347 
Dispensation, 
authors of, XVII, 414-416, 423-424 
delegation to grant, XVII, 423-424 


Dispensation for Ruthenian, case, 

Dispensation, XIX, 5-6 

Dissertations, doctoral, school of canon 
law, 

Catholic University of America 
(1916-1956), XVII, 217-234 

Dissolution of marriage, 
case of, XVIII, 337-338 
Divina Officia, 
medieval concept, XVI, 5 
Di Vincenzo, Amandus, OS.B., review 
of work, 

Lez Propria Confoederationis Con- 
gregationum Monasticarum Or- 
dinis Sancti Benedicti, Commen- 
tarium, Historia, Fontes, XVII, 
114-115 

Divorce, 

Catholic lawyer and, XVIII, 350- 

359 
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civil decree of, XVII 
conflict of Beas ‘sical XVIIL, 363 
Documentary cases, (can. 1990), XVI, 
411-414 
Documentum libertatis, 

disparity of worship, XVII, 441-442 

ligamen case, XVII, 441-442 

marriage of Catholic with Jewess, 
XVII, 444 

privilege of faith, XVII, 444-445 

Doskocil, W., review of work, 
Der Bann in der Urkirche, XX, 112- 
114 
Doubt concerning marriage, case, XX, 
74-75 
Draft regulations, XIX, 118 
Duballet, Blaise, XX, 104 
Duress (marriage case), 
proof of, XVIII, 51-77 
deposition of subject of, XVIII, 44 
Easter communion, 
interritual law, XVI, 434-437 
Echeverria, L., review of work, 

El matrimonio en el Derecho Ca- 
nonico Particular Posterior al Co- 
digo, XIX, 120-121 

Ecclesiastical courts, 

and mental disease, XVI, 267-284 

decisions of, in civil courts, XVII, 
429, 432-440 

Education, 

of offspring and substance of mar- 

riage, XVI, 60-62 
Egger, B., review of work, 

Lexicon Nominum Virorum et 

Mulierum, XVIII, 108 


Exlis, John Tracy, review of work, 
Documents of American Catholic 
History, XVII, 112-113 


Emigrants, 
priests under Ezxsul Familia, XVI, 
359-386 


Emigration of clerics, XX, 462 


Endebrock, R. M., review of work, 
The Parental Obligation for Reli- 
gious Education, XVI, 113 


Endowment, 
from surplus income, XVII, 273-274 


Episcopacy, 
selection of candidates for, in US., 
XVI, 309-317 
Episcopate, 
jurisdictional powers in, XVI, 348- 
350, 355-358 
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priesthood in relation to, XVI, 345- 
358 
sacramentality of, XVI, 346-347 
Equity, canonical, XIX, 1-11 
Error, common, XX, 55-62 
Eternal law, XVIII, 22-23, 34 
Ethie of the situation, decree, Holy 
Office, XVI, 221-222 
Ethics, 
medical, principles of (address, 
Pope Pius XII), XVII, 467 
Eucharist, Holy, 7 
custody of, XVI, 387-402 
infants, XVI, 417-418 
Eucharistic fast, XVII, 463-464 
Evidence, judicial, 
circumstantial, XVI, 409 
evaluation of, XVI, 403-416 
by lie detector, XVI, 297-298 
Examination, ve a 
physical, regarding virginity, XV i, 
284-285 
Excommunication, 
communists, XVI, 285-292 
declaration of, XVIII, 244 _ 
for holding office in Hungarian par- 
liament, XVIII, 99 
meaning of, XVI, 287-289 
Experts, ae a= 
corporal examination of man, XVI, 
180 
corporal examination of woman, 
XVI, 172-179 ‘ 
insanity cases, matrimonial, XVI, 
279-283 oo 
judicial interrogation of, XVI, 178- 
179 
judicial interrogation of wife, XVI, 
1 


testimony of, XVI, 408 
Exsul Familia, priest emigrants un- 
der, XVI, 359-386 
Extraordinary form of 
XVIII, 79-87 
Faith, privilege of, XX, 428-440 
Family courts, XVIII, 355-359 
Fast, 
and abstinence, XIX, 116-117 
and abstinence, Vigil of the Immac- 
ulate Conception, XVII, 464 
and abstinence, on Christmas vigil, 
XX, 220-226, 228-230, 352-353 
eucharistic, XVII, 463-464 
Favor of faith, 
case, XVII, 445; XVIII, 335-345 


marriage, 
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Favores convenit ampliari, odia re- 
stringi, rule 15, commentary on, 
XVII, 9-28 

Fear, and simulation (marriage case), 
XVIII, 47-48 

deposition of subject of (marriage 
case), XVIII, 44 

reverential (marriage case), XVIII, 
61-63 

force and, invalidating marriage 
(Rota decisions), XVIII, 39-78 

proof of (marriage case), XVIII, 
51-77 

concept of (metus gravis), XVIII, 
58-63 

Fehringer, A., review of work, 

Kléster in Nichteigenen Anstalten, 
XVI, 465 

Fingerprinting, XVIII, 245 

First Synod of the Diocese of Hono- 
oo review of statutes of, XVIII, 


First Synod of the Diocese of Madi- 
son, review of statutes of, XVI, 
333-334 

Fixed patrimony of church, XVII, 
133-156 

dedication of property to, XVII, 
261-278 

proof of, XVII, 277-27 

Flatten, H., review of work, 

Irrtum und Téuschung bei der 
Eheschliessung nach Kanonischen 
Recht, XVIII, 107 

Force, 

and fear invalidating marriage 

_ (Reta decisions), XVIII, 39-78 

in natural and positive law (mar- 
riage case), XVIII, 48-51 

physical and moral, XVIII, 46 

Forkosch, M. D., review of work, 

A Treatise on Administrative Law, 
XVI, 460 

Form of marriage, XX, 159-178 

Form. of marriage, juridical, 

code of canon law, XVI, 305-309 

evolution of, XVI, 2°&-309 

extraordinary, XVI, 307-308 

Form of marriage for Italo-Albanians, 
XX, 80-81 

Formal procedure, 

ligamen case, XVII, 441-443 

Formation, year of, missionary soci- 
eties, XVI, 50-52 

Fraternal cohabitation, XX, 419-427 
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Fraternal cohabitation, 
of invalidly married, XVII, 88-99 
Free speech, 
picketing, XVII, 469 
Freedom, by law, XVI, 340-342 
Freedom, religious, XIX, 269, 514 
Gambling contracts, XVIII, 470 
Gangra, Council of, XX, 1-12 
Gilleman, G., review of work, 
The Primacy of Charity in Moral 
Theology, XX, 363-366 
Guindon, B., review of work, 
Le Serment, XVIII, 110-111 
Government under God and law (ser- 
mon), XVI, 125-130 
Gratian, and canon law, XVI, 238-239, 
241 


Gratian on impotency, XIX, 31-36 
Gregnanin, A., review of work, 

Il matrimonio della R epublica Soci- 
alista Federativa Sovietica Russa 
nella filosofia e nel diritto, XVII, 
358-362 

Guest house (religious), XVII, 67 

Heartbalm, Act, of Pennsylvania, 
XVIII, 103 

Heartbalm statutes, XX, 357 

Herron, M., review of work, 

The Binding Force of Canon Laws, 
XIX, 515-516 

Hierarchy, 

harmony between, 

XVII, 395-397 
Hinz, L., O.S.B., review of work, 

The Celebration of Marriage in 

Canada, XVII, 213-214 
Hofinger, J. (ed.), review of work, 
Liturgy and the Missions, XX, 468- 
470 
Holy Communion, 
admission to First, XVI, 423-425 
distribution of evening, XVII, 464 
forms of, XVI, 431-432 
frequent, XVI, 86-96 
interritual law, XVI, 428-433, 434- 
437 
obligation of First, XVI, 422-423 
recipient of First, XVI, 417-427 
Holy Week, 
restored order, directives and clari- 
fications regarding, XVII, 464-465 
Homosexuality, XX, 441-459 


and religious, 


Horvath, Recared, excommunication, 


XVII, 203 
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Hospice, (religious), XVII, 67-71 
Hospital liability, XX, 463 
Hospitals, XIX, 269 
Hungarian clergy, XVIII, 99 
Hungarian law, criminal procedure, 
Mindszenti trial, XVII, 157-176 
Ignorance, 
in rules of law 
XVIII, 128-148 
of criminal statute, XVIII, 471 
Impediments of marriage, XVIII, 79- 
87 
Impediments, matrimonial and Scrip- 
ture, XX, 30-41 
Impotence, 
congenital, XX, 102-103 
in super rato cases, XVII, 283 
male psychical, XX, 253-294 
Impotency, 
absolute and relative, XIX, 193-199 
antecedent and subsequent, XIX, 
199-201 
impediment of, XIX, 29-66, 187-211, 
309-351, 465-497 
medical teaching on XIX, 465-497 
notion of male, XIX, 52-66, 309-351 
permanent and temporary, XIX, 
201-211 
Incardination, 


and the Code, 


missionary societies, XVI, 43-45, 
55-56 
Income, 
surplus, seereemee to permanent 
use, XVII, 2 


Income tax vent XVIII, 245 
Incorporation, 
pleno iure, of parish, XVII, 334-339 
Index, 
books on (Hesnard; Capitini) XVI, 
221, (de Beauvoir) XVI, 451, 
books on (de Unamuno) XVII, 
467, see also Prohibition of books 
Indulgences, 
Apostolic, XIX, 385-387 
Indulgences, new, XVIII, 
360, 468; XIX, 387; 
107-108, 227, 354, 462 
Infants, 
Holy Eucharist to, XVI, 417-418 
Informal process, 
defender of the bond in, XVII, 192 
Injunction, labor, XVIII, 245 


In Memoriam Herbert Feliz Jolowicz, 
review of book, XVIII, 472 


101, 244, 
XX, 105, 
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Insanity, 
test XVIII, 102-103, 246; XIX, 
513 


Insanity cases, XX, 343-351 
Insanity cases, matrimonial, 


Insincerity of cautiones (validity of 
dispens.), XVI, 59-86 
Institutes, secular, XVIII, 209-221, 479 
Instruction on sacred music and 
liturgy, XX, 42-54 
Insurance, 
auto, XIX, 268 
multiple, XIX, 393 
church property, XVII, 452-462 
Intention contra bonum fidei, case, 


XVI, 


Integration, XVIII, 364 
school (Delaware), XVII, 469, 
(Tennessee), XVII, 471, (Texas), 
XVII, 471 


International law, and Polish doctrine 
of law of war, XVIII, 386-411 


Interpellations, XX, 227 


Interpretation of Oriental Code, 
XVIII, 468-469 


Interracial marriage, XVII, 200-201 
Interritual law, XIX, 228-245 


Interrogatory, — 
special for witness, XVII, 188 


Invalid marriage, cohabitation in, 
XVIII, 279-306 


Investment, 
surplus income, XVII, 273-274 


Jeopardy, double, XIX, 268-269, 393 
Jewish disparity of worship, XIX, 67- 
90 


Jews, prayer for, XX, 228 
John XXIII, 
curriculum vitae of, XIX, 267-268 
Jolowicz, H., review of work, 
Roman Foundations of Modern 
Law, XVIII, 365-367 
Judge, death of, before publication of 
sentence, XVIII, 347-349 
Judgment, 
of ecclesiastical tribunals, in civil 
court, XVII, 429, 432-440 


Judicial power of the Church, XVI, 
243-250 


Judicial procedure, XIX, 67-90 
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Jullien, A., review of work, 
Cultura Cristiana nella 
Roma, XVII, 215-216 


Juridical personality, XVIII, 459-467 

Juries, polling of, XVIII, 101 

Jurisdiction, confessional, XIX, 246- 
260 


Luce di 


Jurisdiction, 
decretal law, XVI, 133-136, 139, 142- 
144 


judicial, nature and function of, 
XVI, 247-249 


Jurisprudence, ‘n canon law, XVIII, 
88-97 


Jury trial, 

Warsaw Convention, XVII, 470 
Justice, concept of, XVIII, 21, 24 
Juvenile court record, XVIII, 101-102 
Karwoski, F., review of work, 

A Comparison of the Matrimonial 
Impediments of the State of Ohio 
and the Code of Canon Lau, 
XVII, 214-215 

Kerleveo, J., review of work, 
L’Eglise Catholique en Régime 
Frangais de Séparation, XVII, 357 
Kuttner, Stephan, award to, XIX, 
129-130 
Labor injunction, XVIII, 245 
Lara, R. C., review of work, 

Coaccion Eclesiastiva y Sacro Ro- 

mano Imperio. ¥.VI, 328-230 
Latin, study of, in seminaries, XVIII, 
360 


Law, 

absolute i in, XVIIJ, 19, 22-26, 34 

a divine bequest (sermon), XVII, 
365-373 

American, in nations] issues (ser- 
mon), XVII, 374-382 

canon, and the liturgy, XX, 42-54 

canon, revision of, XX, 371-397 

Church’s contribution to the, XIX, 
131-135 

and conscience, XVIII, 33-36 

interritual, XIX, 228-245 

natural, XX, 243-252 

and religion (sermon), XVII, 127- 
132 


as Wisdom (sermon), XVI, 339-344 

change and permanence in, XVIII, 
18-38 

comparison of canon and American 
church, XVIII, 260-278 

contract in canon, XVII, 429-433 
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divine origin of, XVII, 128 

eternal, XVIII, 22-23, 34 

Government under God and (ser- 
mon). XVI, 125-130 

holiness of, XVI, 340, 344 

international, and Polish doctrine 
of war, XVIII, 386-411 

in the image of God (sermon), 
XVII, 1-8 

liberty under the, XVIII, 7-11 

moral, and constitutions of religious 
institutes, XVIII, 437-441 

natural, XVIII, 22-23, 27-28, 34 

nobility of the, XVIII, .2-17 

obligation of, XVIII, 35-37 

of war, XVIII, 386-411 

positive, XVIII, 25-30 

religion and morality in, XVIII, 
253-259 

Roman, in teaching of Riccobono, 
XVIII, 373-385 

rules of, ignorance in, XVIII, 128- 


148 
source of, XVI, 125-126 
Lawyer, Catholic, and divorce, XVIII, 
350-359 
Lazzarato, M., review of work, 
lurisprudentia Pontificia, XVII, 356 
Leonine prayers, XX, 228, 461-462 
Lesage, G., review of work, 
La Nature du Droit Canonique, 
XX, 470-472 
Letter, Latin, complimentary corclu- 
sions in, communication to Holy 
See, XVI, 342-345 
Liability, 
hospital, XX, 463 
immunity of charitable institutions 
from tort, XVIII, 262 
Libel, XIX, 514 


Liberty under the law (sermon), 
XVIII, 7-11 

Lie detector, marriage trials, XVI, 
292-298 

Ligamen, 


case, XX, 70-71 
documentum libertatis, XVII, 441- 
442 
evidence in, XVI, 411-414 
formal procedure, XVII, 441-443 
investigation of, XVI, 187 
Litany of Precious Blood, XX, 461 
Liturgy, 
Commission on Sacred, XX, 27-29 
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instruction on, XVIII, 469-470 

sacred, XX, 42-54 

vernacular in, XIX, 388-389, 512 

Lloyd, D., review of work, 
The Right to Work, XVIII, 108-109 
Loébmann, B., review of work, 

Der Kanonische Infamiebegiff in 
Seiner Geschichtlichen Entwick- 
lung, XVII, 473 

Local Ordinary, 
custody of Holy Eucharist, XVI, 
402 
Lotteries, prohibition of, XVIII, 362 
Lucid intervals, XVI, 259, 278-279, 284 
McGovney, D. O—Howard P., re- 
view of work, 

Cases on Constitutional Law, XVI, 

231 
Major superiors (religious), 
national organizations of, XVII, 393 


Marriage, 
assistance at, XX, 55-62 ; 
civil regulations, and Catholics, 


XVII, 195-201 
—"— and Tametsi, XVI, 298- 


Ee of, XIX, 265-266 

dissolution of, XIX, 261- 265; XX, 
106, 428-440 

of First cousins, XIX, 269 

extraordinary form of, and impedi- 
ments, XVIII, 79-87 

form of, XX, 159-178 

impediments to, XX, 30-41 

interracial, XVII, 200-201 

invalidation of, and homosexuality, 
XX, 441-459 

juridical form, evolution of, XVI, 
298-309 

mixed, XX, 295-326, 398-418 

proxy, XIX. 514 

procedure in ol XX, 84-102 

right to, XiX, 119 

witnesses at, XIX, 97-115 

Mass, 

at altar where Blessed Sacrament 
reserved, XVII, 466 

dialogue, XX, 462 

interritual law, XVI, 428-434 

Master of Novices, 
XVII, 295, 298-300, see also Novi- 


tiate 
Masure, E., review of work (transl. 
Bouchard) 


Parish Priest, XVI, 108 
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Mathis, M. J—Leahy, C. R., review 
of work, 
The Pastoral Companion, XVI, 462 
Matrimonial bond, 
formation of, XIX, 37-42 


Matron, at corporal inspection, XVI, 
174-175, 178, 180 


Mayer, S., O.S.B., review of work, 

Neueste Kirchenrechts-Sammlung, 
Vol. III, XVI, 232 

May, G., review of work, 

Die Geistliche Gerichtsbarkeit des 
Erzbischofs von Mainz im Thii- 
ringen des Spaten Mittelalters, 
XVIII, 106-107 

Medical practice, 
relation to law and morals, (address 
of Pope Pius XII), XVII, 467 
Medieval Canon Law, Institute of Re- 
search and Study in, Dedication 
of (sermon), XVI, 237-242 
Medieval Canon Law, International 
Congress of, XVIII, 475-479 
Mensae communis, titulus, missionary 
societies, XVI, 45, 54 
Mens rea, XVIII, 471 
Mental diseases and eccl. courts, XVI, 
267-284 
Metus gravis, 
concept of, XVIII, 58-63 
Metus reverentialis, 
concept of, XVIII, 61-63 
Metz, R., review of work, 
What is Canon Law? XX, 359-360 
Michiels, G., zeview of work, 

Principia Generalia de Personis in 

Ecclesia, XVI, 106 
Miller, J., review of work, 

Fundamentals of the Liturgy, XX, 

237-238 
Military service of religious, XVIII, 
99 


Military officers, retired, XIX, 119 
Military Vicariate of U.S.A., XVIII, 
100 


Mindszenti trial, Hungarian law of 
criminal procedure, XVII, 157-176 
Mission oath, XVI, 42-45, 47-49 
perpetual, XVI, 40, 53-55, 57 
temporary, XVI, 52-53, 58 
Missionaries, 
monastic, XVI, 38-39, 56-57 


Missionary societies without vows, 
foundation of, XVI, 39-41, 56-57 
list of, XVI, 46-47 

Mixed religion, impediment of, XX, 

295-326, 398-418 

Monasteries, 
federations of, XVII, 398 

Monitio, XIX, 7 

Moral certitude, XVII, 323-331 
regarding cautiones, XVI, 71-72, 85- 

86 


Moral person, 
in parish, XVII, 333-334 
religious house, XVII, 60, 62-63, 65- 
66 


religious, union pleno iure with par- 
ish, XVII, 334-339 
in religious parish, XVII, 332-341 
Moral personality, XVIII, 459-467 
Miil'er, G., review of work, 
Zum Recht des Ordensve-trages, 
XVI, 464 
Muller, F. I., O.F.M., review of work, 
De Paroecia Domui Religiosae Com- 
missa, XVI, 461 
Music, Commission on Sacred, XX, 
24-25 
Music, sacred, Encyclical 
Sacrae, XVI, 220 
Music, sacred, instruction on, XVIII, 
469-470 
Nabuco, J., review of work, 
Ius Pontificalium, XVII, 115-116 
Natural law, XVIII, 22-23, 27-28, 34; 
XX, 243-252 
Navarrete, U., review of work, 
Ia Buena Fe de las Personas 
Juridicas, XX, 258-359 
Ne temere, form of marriage, XVI, 
303-305, 308 
Non-age, 
case, permission for trial according 
to can. 1990, XVI, 449-450 
Non-baptism, 
proof of, XVI, 190-182 
Non-baptized, 
marriages of, XIX, 
Non-catholic, 
plaintiff, XVI, 186; XVII, 449-450 
Non-communist affidavit, 
passport, XVII, 470 
Non-consummation, 
defender of the bond, XVII, 285 
votum ordinarii, XVI", 285-286 


Musicae 


352-369 








————_ —— 
en lla ei i, ii: i, ea tl a 
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Novice master, : 
XVII, 295, 298-300, see also Novi- 
tiate 
Novitiate, ae ‘ b 
probation and training in, XVII, 
288-300, 309 
studies in canonical, XVII, 287-322 
Nudists, XIX, 3¢2 
Nuisance, attractive, XIX, 118 
Oath, 
mission, XVI, 42-45, 47-49 
perpetual, XVI, 40. 53-55, 57 
temporary, 52-53, 58 
Objectors, conscientious, XVIII, 364 
Obligation, of constitutions of reli- 
gious institutes, XVIII, 313-323 
Obligation of law, XVIII, 35-37 
Obscene matter, importation of, 
XVIII, 102 
Obscenity statute, XX, 231 
Odia restringi et favores convenit 
ampliari. rule 15, commentary on, 
XVII, 9-28 
O’Donohoe, J., <a 
Tridentine Seminary Legislation, Its 
Sources and its Formation, XVII, 
476-477 
Office, ecclesiastical, 
and benefice, decretal law, XVI, 
136-138, 142-143 _ 
concept of (medieval), 
law, XVI, 1-24, 131-153 
continuity of, XVII, 406-408 
episcopal, early decretalists, XVI, 
132-134, 144-145 
in constitutions of religious insti- 
tutes, XVIII, 424-428 
inherent powers, decretal law, XVI, 
151-153 
parochial, decretal law, XVI, 149- 
150 
possession of, decretal law, XVI, 
150-151 
O fficialis, 
decretal law, XVI, 148-149 
“1900 ” cases, XVI, 186 
in small diocese, XVI, 181-194 
Ogle, R. J., review of work, 
The Faculties of Canadian Military 
Chaplains, XVI, 462 
Oratory, 
of religious, XVII, 71-76 
Ordinary, 
office of, in decretal law, XVI, 145- 
148 


decretal 
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Ordinary administration, 
powers of, exceeded, XVII, 276-277 
Ordination, 
by priest. XVI, 350-355 
title of, missionary societies without 
vows, XVI, 36-58 
Oriental Church, 8. Congreg., 
decrees, itinerant priests, XVI, 370- 
371, 372-373, 381 
Oriental Code of Canon Law, XVIII, 
98, 468-469; XIX; 212-245, 277- 
299; XIX, 413-464 
Oriental form of marriage, XX, 80-81 
O’Rourke, K., review of work, 
The Surrender of Property Rights 
by Religious, XX, 234 
Ownership, renunciation of, XX, 127- 
158 


Paquin, J., review of work, 
Morale e Medicina, XIX, 270-272 
Parish, 
moral persons in, XVII, 333-334 
ad nutum S. Sedis, to religious, 
XVII, 332-333 
pleno iure, union of, XVII, 334-339 
pleno wure incorporated, religious 
moral person, XVII, 332-333 
religious, moral personality in, 
XVII, 332-341 
Pars conventa, 
super rato cases, XVII, 282 
Participation, liturgical, XX, 42-54 
Passports, denial of, XVIII, -02 
Pastor, _ 
under Exsul Familia, XVI, 380 
Pastoral Institute, Roman, XVIII, 


Pastors, appointment of, XX, 194-206 
Patriarchs, Oriental, XIX, 418-427 
Patrimony fixed, 
of church, XVII, 133-156, 261-270, 
272-276 
contribution to building fund, XVII, 
267 
dedication of property to, XVII, 
261-278 
proof of, XVII, 277-278 
Patron saints, XVIII, 468 
Pauline privilege, XIX, 389-390; XX, 
227 


Pauline privilege case, 
fraternal cohabitation, XVII, 91 
non-baptism, proofs, XVI, 414-416 
Penalties, XIX, 6-7 
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Penalty, 
observance of, occult crime, XVI, 
199-205 ; 
remission of, occult crime, XVI, 
205-219 
Penances, XIX, 6-7 
Peritus, ; — 
examination regarding virginity, and 
report, XVII, 284-285 


Personality, moral and juridical, 
XVIII, 459-467 


Personatus, in decretal law, XVI, 142- 
143 


Pfab , J., C.SS.R., review of work, 
Aufhebung der Ehelichen Lebens- 
gemeinschaft, XVII, 474 
Physical examination, _ . 
regarding virginity, XVII, 284-285 
Picketing, 
free speech, XVII, 469 
Pinball machines, prohibition of, 
XVIII, 103-104 
Pious cause, XVII, 265 
Pius XII, on natural law, XX, 243-252 


Plaintiff, 
non-Catholic, XVII, 449-450 


Pleno iure, ae 
parish incorporated with religious 
moral person, XVII, 332-333 
union, and moral persons, XVII, 

334-339 


Pneumograph, use to detect lying, 
XVI, 295-296 


Polish doctrine of the law of war, 
XVIII, 386-411 


Positive law, XVIII, 25-30 
Positivism, XVIII, £3, 26 
Possessions, rerunciation of, XX, 127- 


Potesias ordinis, XVI, 348-349 
Precedence, Oriental, XVIII, 468-469 
Precensorship of books, XX, 17-19 
Prefaces, indult for special, XX, 105 
Press, freedom of, XIX, 119 
Presumpticr of death, XIX, 370-384 


Presumptions, 
proof by, XVI, 409 

Priesthood, 
candidates for, XIX, 399-412 
relation to episcopate, XVI, 345-358 
secular and religious, XVII, 387-389 





CUMULATIVE INDEX TO VOLUMES XVI-XxX 


Priests, permission to travel, under 
Exsul Familia, XVI, 371-378, 381- 
386, see also Exsul Familia 

Primicerius, office of (medieval), 
XVI, 15-17 

Privacy, right of, XVIII, 246; XX, 
109 


Privilege, XIX, 4-5 
Privilege of Faith, 
XX, 71-74, 428-440 
and “1990” cases, XVI, 187, 192 
case, dispensation from disparity of 
cult, XVII, 444, 451 
documentum libertatis, XVII, 444- 
445 
dcubtful baptism, XVII, 446-447 
fraternal cohabitation, XVII, 91 
case, proof of non-baptism, XVII, 
448-449 
case, proof of non-consummation, 
XVII, 447-448 
votum, in the case, XVII, 447 
Privileged communication, 
attorney, XVII, 469 
Procedure, 
in cases of male psychical impo- 
tence, XX, 253-294 
in insanity cases, XX, 343-351 
judicial, required knowledge of, 
XVI, 249 
ordinary, XX, 93-95 
simplified for ratum case, XX, 76 
summary, XIX, 67-90; XX, 95-97 
Procurator, judicial, 
appeal, XVI, 167-168 
assistance of, XVI, 157-161 
brief, XVI, 165-167 
complaint of nullity, XVI, 168-169 
judicial confession, XVI, 161 
judicial interrogation, XVI, 162-164 
marriage trials, XVI, 154-169 
new evidence, XVI, 164-165 
selection of, XVI, 154-157 
Profession, and renunciation of pos- 
sessions, XX, 127-158 
Prohibition of books, 
(de Beauvoir), XVI, 451 
(de Unamuno), XVII, 204 
(Dumery), XIX, 513 
Promises, ante-nuptial, XX, 464 
Property, administration of ecclesias- 
tical, XX, 19-21 
Property, church, 
alienation of, XVII, 133-136, 139- 
146, 149-152 
benefice, XVII, 153-155 
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dedication of, to fixed patrimony of 
church, XVII, 133-156, 261-278 

duties of administrator, XVII, 270- 
272 


immovable, movable, XVII, 134- 
143, 145-146, 148-149, 270 
corporeal, incorporeal, XVII, 135- 


142, 145-146, 149, 153, 266 
fungible, nonfungible, XVII, 135, 
140-141, 143, 146-149, 270, 275 
Proscription of books (Hesnard ; Capi- 
tini), XVI, 221 
Provida, commentaries on, XX, 93 
Psychiatry, 
and the eccles. tribunal, XVI, 251- 
272 


Psychical impotence, XX, 253-294 
Psychosis, 
cases of, XVI, 265-266 
causes of, XVI, 251-262 
manic depressive, XVI, 258-261 
Quinquennial report, 
pontifical institutes (religious), 
XVII, 399 
Raamsdonk, G. A., O.F.M.Cap., re- 
view of work, 
De Cessatione Impedimenti Dis- 
paritatis Cultus, XVI, 229 
Ratum cases, XVIII, 339-340; XIX, 
265-266; XX, 76-77 
impotence in, XVII, 283 
pars conventa, XVII, 282 
preparation of, XVII, 279-286 
Regalism, and canon law, XVI, 240- 
241 


Regina Mundi, 
pontifical institute for women reli- 
gious, XVII, 393, 399-400 
Regional tribunals, XVI, 182, 185, 250 
Canada, XVI, 221 
Relations, domestic, XX, 357 
Relationship, spiritual, XIX, 391 
Religion and law, 
(sermon), XVII, 127-132 
Religion, and morality in law, XVIII, 
253-259 
Religious, 
as advocates, XX, 82-83 
confession of sick woman, XIX, 
246-260 
congresses of, XVII, 385, 390-392 
consultative commission of supe- 
riors general, XVII, 393-395 
transfer of, XX, 327-342 


under Ezsul Familia (foreign travel), 


XVI, 378-380 
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filial house, XVII, 62-67, 69, 71, 74 

harmony between, and hierarchy, 
XVII, 395-397 

house, XVII, 61-66, 69-70 

house, moral person, XVII, 60, 62- 
63, 05-66 

house, pleno iure union with parish, 
XVII, 333-339 

life, depreciation of, XVII, 387-390 

moral person, parish incorporated 
with, pleno ture, XVII, 332-333 

parish, moral personality in, XVII, 
332-341 

military service of, XVIII, 99 

national organizations of major su- 
periors, XVII, 393 

trained for priesthood, Sedes sapi- 
entiae, XVII, 401-402 

quinquennial report, pontifical insti- 
tute, XVII, 399 

Regina Mundi, pontifical institute 
for women, XVII, 399-400 

Sacred Congregation of, recent con- 
structive work of, XVII, 383-402 

secularizution of, XVIII, 222-241 

secular piaces of, XVII, 59-76 

state, respect for, XVII, 77-87 

vocations, XVII, 388-389, 397 


Religious institutes, approval of con- 
stitutions of, XVIII, 307-334 
constitutions of, XVIII, 149-174 
constitutions of, and modern trends, 
XVIII, 412-452 
Religious life, congresses on, XVI, 318 
Religious state, XVIII, 160 
Renovation of the states of perfec- 
tion, XVII, 385-390 
Replies, Roman, XVIII, 335-349 


Report, 

of peritus, concerning virginity, 
XVII, 284-285 

Rescript, 


execution of, XVII, 411-412 
Rescript of secularization, 
acceptance of, XVIII, 222-241 
Research, 
in canon law, importance of, XVI, 
238 
Respondeat superior, 
private sanitarium, XVII, 470 
Restered Crder of Holy Week 
directives and clarifications regard- 
ing, XVII, 464-465 


Riccobono, S., 
memorial to, XVIII, 373-385 





- 


500 CUMULATIVE INDEX TO VOLUMES XVI-xXxX 


review of work, Stipulation and the 
Theory of Contract, XVIII, 368- 
370 


Seminar of Roman Law in America, 
XVIII, 382-385 
Rite, determination of, XX, 218-219 
Rites, 
Congregation of, XVIII, 98 
prohibition of new, XVIII, 343 
S. C., instruction of, ax, 42-54 
Roadblocks, XIX, 392 
Roberti, F., review of work, 
De Processibus, XVII, 113-114 
Roelker, Rt. Rev. Msgr. Edward G.., 
In Memoriam (funeral sermon for), 
XVIII, 3-6 
Rogatory coramission, XVII, 188-191 
Roman law of sale, XIX, 136-186 
Roman law, in teaching of S. Ricco- 
bono, XVIII, 373-385 
Rosary, broadcast of, XIX, 267 
Rosary during Mass, XX, 462 
Rota, S. Roman, 
authority of decisions of, XVIII, 88 
decisions of, XX, 89-90 
sentence of, XVIII, 100 
Rubze‘es, codification of, XX, 460-461 
Rules of law, 
commentary on rule 15: odia re- 
stringi et favores convenit am- 
pliant, XVII, 9-28 
ignorance in, XVIII, 128-148 
succession and delegation in, XVII, 
403-428 
Runes, D. D., review of work, 
Un the Nature of Man, XVI, 230 
Ruthenian, dispensation for, case, XX, 
82 


oe aed of episcopate, XVI, 
Sacred Congregation of Religious, 
recent constructive work of, XVII, 
383-402 
Sacred music, 
Encyclical Musicae Sacrae, XVI, 
220 
St. Lawrence of Brindisi, feast of, 
X, 105 
Saints, patron, XVIII, 468 
Sale, Roman law of, XIX, 136-186 
Sanatio in radice, with dissolution of 
marriage, XVIII, 340-343 
Sanation, cases, XX, 78-80 


Sause, B., O.S.B., review of work 
(transl. and annot.), 

The Law Proper to the Confedera- 
tion of Monastic Congregations 
of the Order of St. Benedict, 
XVII, 213 

Schizophrenia, 
cases, XVI, 261-264 


dementia praecox, factors & types 
of, XVI, 252-257, 261 
Scandal, 
danger of, - a al cohabitation, 
XVII, 94 
in invalid n a XVIII, 293-295 
School bus, XX, 464 
Schools, public, XX, 109, 220 
Scripture and matrimonial impedi- 
ments, XX, 30-41 
Sea, Apostolate of the, XVIII, 361 
Search and seizure, 
compulsory blood test, drunkenness, 


Searches, XIX, 118 

Secular cleric, XIX, 300-308 

Secular institutes, XXVIII, 209-221, 
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Secularization, 
acceptance of rescript of, XVIII, 
222-241 
and renunciation of possessions, 
XX, 133-144 


Secular places of religious XVII, 59- 
76 


Sedes Sapientiae, 
Apostolic Constitution, XIX, 399- 
412 


application of, XVIII, 243 
religious trained for priesthood, 
XVII, 401-402 


Segregated playground, XX, 110 
Seminarians, transfer of, XX, 327-342 
Seminaries, admission to XVIII, 99 
study of Latin in, XVIII, 360 
Seminary boards, XX, 13-16 
Seminary program, XIX, 503-511 
Sentences, preparation of, XX, 84-102 
Separation, civil and ecclesiastical, 
XVIII, 350-359 
Setién, J. M., review of work, 
Naturaleza Juridica del Estado de 
Perfeccién en los Institutos Secu- 
lares, XVIII, 109-110 


1 pe with defective, XVIII, 
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Simulation, and fear (marriage case), 
XVIII, 47-48 
Sin, occasion of invalid marriage, 
XVIII, 289-293 
Slander, XIX, 514; XX, 110 
Smriik, S., review of work, ; 
The Glagolitic or Roman-Slavonic 
Liturgy, XX, 235-236 
Solemn Communion, First, XVI, 425- 
427 
Speech, freedom of, XVIII, 246 
Sphygmomanometer, used to detect 
lying, XVI, 296 
Spouse, suit by, XVIII, 364 
Springfield, Second Synod of, 
review of, XIX, 272-274 
Siaffa, D., review of work, ts 
De Conditione contra Matrimoni 
Substantiam, XVI, 230 
Stanislaus de Skarbimiria, teaching of, 
XVIII, 386-411 
State, Church and, XVIII, 121-127; 
264-270 
Statuta Generalia, XIX, 399-412 
Statuta Generalia (of Sedes Sapien- 
tiae), application of, XVIII, 243 
Studi Senesi in Memoria di Ottovino 
Vannint, review of, XIX, 121 


Studies, 
in canonical novitiate, XVII, 287- 
322 


Study and Taxation, XIX, 392 
Stylus Curiae, XVIII, 88-92, 94 
Subjectivism in law, XVI, 343 
Succession and delegation in the rules 
of law, XVII, 403-428 
Summer villa, 
of religious, XVII, 59, 70, 71 
reservation of Blessed Sacrament, 
XVII, 76 
Sunday laws, XVIII, 103; XIX, 514; 
XX, 230, 357 
Super rato, 
case, impotence in, XVII, 283 
marriage, previous dispensation from 
pe of worship, XVTI, 443- 


Pg pars conventc, XVII, 282 
cases, preparation of, XVII, 279-286 
Superiors general (religious), 


consultative commission of, XVII, 
393-395 


Suspensio ab officio (medieval), XVI, 
20-24 
Suspension, 
a beneficio, decretal jaw, XVI, 22 
decretal law, XVI, 138-140 
Synod, diocesan, XX, 63-68 
Synodus Dioecesana Camdensis Prima, 
review of statutes of, XVI, 332- 
333 
Tabernacle, 
construction of, XVI, 388-391 
key, XVI, 393-397 
lamp, XVI, 392-393 
regulations concerning, XVII, 466- 
467 


veil, XVI. 391-392 


Tametsi (Council of Trent) 
celebration of marriage, XVI, 298- 
303 


Tax exempt charity, XVII, 471 

Tax exemption, XIX, 514 

Tax exemption for religious societies, 
XVIII, 102 

— and advanced study, XIX, 

—e exemption from, XX, 231, 


Taxation for board and room, XIX, 
513 


Tempus non suspectum, judicial proof, 
CVI, 293 
Testimonial, 
of character for witnesses, XVII, 
283-284 
Testimony, 
evaluation of, from behavior, XVI, 
294-295 
judicial, defects in, XVII, 284 
narrative, XVII, 252-253 
Testosterone, used for impotence, XX, 
102-103 
Theatre, attendance of clergy at, 
XVIII, 191-208 
Tierney, B., review of work, 
Foundations of the Consiliar The- 
ory, XVI, 110 
Titulus, missionis, XVI, 39-45, 53 
Tolerance, canonical, cf mixed mar- 
riages, XX, 295-326, 398-418 
Torre, J., review of work, 
Processus Matrimonialis, XVI, 331- 
332 
Torts, immunity of charitable institu- 
tions, A VIII, 362 
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Traditio, review of Vol. XII, XVII, 
474-475 


Transfer of seminarians, XX, 327-342 
Tribal euthority, power of, XIX, 352- 
369 


Tribunal, 
ecclesiastical, decisions of, 
court, XVII, 429, 432-440 
Tridentine form of marriage, XX, 
159-178 


Tromp, S., S.J., review of work, 
De Laicorum Apostolatus Funda- 
mento, Indole, Formis, XVIII, 
110 


Trustees, rights, duties, and appoint- 
ment cf, XVII, 175-190 


Trusts, charitable, XX, 463 
Uniform Sales Act, XIX, 136-186 
Unity 
Christian, XVII, 384-385 
Urgent cases, XIX, 8-9 
Use and Usufruct, disposition of 
Seeeperty of religious), XVI, 30- 


in civil 


Usufruct, use and, disposition of 
(property of religious), XVI, 30- 
35 


Usury, prohib:tion of, XVIII, 104 
Van Dongen, L., SS.CC., review of 
work, 

De Potestate a Romanis Pontifici- 
bus in Constitutionibus Canonis 
1126 Exhibita, XVII, 475-476 

Vernacular lessons, XIX, 512 
in liturgy, XIX, 388-339 
Vestments, use of full, XVIII, 100 
Viaticum, XVI, 435-436, 438-450 
military faculties, XVI, 448 
obligation of, XVI, 440-447, 449-450 
Vicar, 

perpetual and temporary (medi- 
eval), XVI, 17-20 

for religious, XVII, 42 


Viceriate, Military, of U.S.A., XVIII, 
100 


Vigilance, 
Commission of, of S.C. Sacram., 
XVII, .91 
Council of, XX, 22-23 
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Virginity, 
extra-judicial proof of, XVII, 284- 
285 


physical examination regarding, 

XVII, 234-285 
Visitation, episcopal, 

manner of conducting, XVII, 47-58 

religious foundations, XVII, 41-58 

secular institutes, XVII, 46-47 

societies of the common life, XVII, 
46-47 


veges Paulus, teaching of, 
XVIII, 386-411 
Vocation 
sor ot a XVII, 79-87, 388-389, 397 
Votum ordinarii, 
~ * ene case, XVII, 285- 


Vromant, G.—Bongacrts, L., review of 
work, 
Jus Missionariorium, XX, 360-362 
War, Polish doctrine of the law of, 
XVIII, 386-411 


Water used at Mass, XX, 207-217 


Westminster, province of, theatre law, 
XVIII, 191-208 
Wills, XIX, 393 
Wine, altar, 
blending of, XVII, 462 
water mixed with, XX, 207-217 
Wire tapping, XVIII, 244-245, 471 
Witness, 
canonical, XVII, 237-260 
character of, XVI, 294 
character testimonial for, XVII, 
283-287 
qualifications, XVII, 238-242 
—- value of testimony, XVII, 


testimony of, probative value, XVI, 
404-408, XVII, 330-331 
Witnesses at marriage, XIX, 97-115 
Woywod, S., review of work, 
A Practical Commentary, XVIII, 
249-250 
Wu, J. C. H., review of work, 
Fountain of Justice, XVI, 107 
Youth organizations, 
Communist, XVI, 286 





